UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 20, No. 1 
(NOS. 6958-6998) 
PAGES 1-76 


JANUARY 1961 


For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. Price of single copy varies depending on size. 
Subscription price per year $3.50, domestic; $4.50, foreign. 








PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


‘lhe principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the Commodity 
xchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6958) 


In re INDEPENDENT MILK PRODUCER-DISTRIBUTORS’ ASSOCIATION. 
AMA Docket No. 25-4. Decided January 4, 1961. 


Interstate Commerce—Equalization of a Handler’s 
Own Farm Production—Statutory Authority 


Petitioners’ milk subject to regulation under the order as it directly bur- 
dens, obstructs or affects interstate commerce in milk and milk products 
and as there is statutory authority to require the equalization of milk 
produced by a producer-handler. 


Delimitation of Producer-Handler Exemption— 


Section 8c(13) (B) 


Delimitation of producer-handler exemption from regulation issued after 
adequate hearing and a reasonable exercise of administrative discretion, 
supported by substantial evidence and not violative of section 8c (13) (B) 
of the act. 

Holman, Mickelwait, Marion, Black and Perkins, of Seattle, Washington, for 
petitioners. Mr. John A. Campbell, for Agricultural Marketing Service. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seqg.). A petition was filed 
August 17, 1959, by the Independent Milk Producer-Distributors’ 
Association as the representative of 12 producer-distributors who 
are handlers of milk subject to Order No. 25, as amended, is- 
sued under the act and regulating the handling of milk in the 
Puget Sound, Washington, marketing area. Upon objection by 
respondent that the association does not have standing to sue, 
some of the producer-handlers adopted the petition. Petitioners 
challenge the validity of an amendment to the order effective 


1 
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September 1, 1959, which, in part, altered the producer-handler 
provisions of the order. 

Order No. 25, as amended, contains a scheme whereby each 
handler pays for milk subject to regulation under the order at 
class values or prices, differing according to the use he makes 
of such milk, while producers receive a uniform or blend price 
based upon the total value of all milk used by all handlers 
under the order. Each handler pays his own producers at the 
uniform price and then, through adjustments with the producer- 
settlement fund kept by the market administrator, brings the 
total he has paid to producers up to (by paying into the pro- 
ducer-settlement fund) or down to (by receiving money from 
such fund) the total he is required to pay at class prices. In 
effect, a handler receives from the producer-settlement fund the 
amount by which the value of his milk at the class prices is 
less than the value at the blend price and pays into the producer- 
settlement fund the amount by which the value of his milk at 
the class prices exceeds the value at the blend price. 


Prior to the protested amendment, producer-handlers, that is 
producers who distributed milk of their own production, were 
exempt from the pricing and pooling provisions of the order ap- 
plicable to handlers if they did not obtain milk from other pro- 
ducers. They could purchase milk from other handlers without 
losing their status as producer-handlers. 


The contested amendment makes it more difficult for peti- 
tioners to attain and retain producer-handler status under the 
order and the consequent exemption of their milk from the pro- 
ducer-settlement fund or marketwide pool. Petitioners contend 
that the contested provisions of the order are not authorized 
by the act or are supported by substantial evidence in the pro- 
mulgation hearing. Petitioners contend also that the milk of the 
producer-handlers involved is exclusively in intrastate commerce 
and does not affect interstate commerce and that therefore the 
Secretary does not have the power to regulate their handling 
of milk. 


Petitioners also filed an application for interim relief from the 
operation of the disputed amendment during the pendency of a 
decision on the merits. Such application was denied August 31, 
1959 (18 A.D. 881). On August 28, 1959, respondent filed an ap- 
plication to dismiss the petition and petitioners filed a reply 
thereto. On November 2, 1959, a subparagraph of the petition 


5 ES = «© Ww FF 


SSE 


INDEPENDENT MILK PRODUCER-DISTRIBUTORS’ ASSOC. 3 
Cite as 20 A.D. 1 


was dismissed and the petition was considered dismissed as to 
the producer-distributor association and two of the producer- 
handlers (18 A.D. 1241). Leave was granted September 28, 1959, 
to 10 associations of producers and one handler group to inter- 
vene in the proceeding as amici curiae for the limited purpose of 
filing briefs and participating in oral argument (18 A.D. 1008). 


An answer to the petition was filed November 17, 1959, by 
the Deputy Administrator, Agricultural Marketing Service. The 
answer upholds the contested amendment as in accordance with 
law. The matter was then referred to John Curry, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, for hearing. After the proceeding was set for 
hearing, the parties stipulated and agreed upon the record here- 
in, The parties and two of the intervenors filed briefs. Petition- 
ers were represented by Holman, Mickelwait, Marion, Black & 
Perkins, Attorneys at Law, Seattle, Washington, and respond- 
ent was represented by John A. Campbell, Office of the General 
Counsel, United States Department of Agriculture. Six of the 
remaining 10 petitioners withdrew from the proceeding’ and 
on September 8, 1960, the hearing examiner filed a report con- 
taining proposed findings of fact and conclusions and recom- 
mending that the petition be dismissed. Petitioners filed excep- 
tions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. The names and addresses of the petitioners are as follows: 
McKennon Dairy Farms, Inc., a Washington corpora- 
tion, Route 2, Snohomish, Washington. 


William M. Knutsen and Sigrid Knudsen, partners, 
d/b/a Bill’s Dairy, 16005 - 115th, N.E., Bothell, 
Washington. 


Sno-King Farm Dairy, Inc., a Washington corpora- 
tion, P.O. Box 367, Monroe, Washington. 


Ogie Enwall, an individual d/b/a Swan Lake Dairy, 
Route 1, Box 70, Eatonville, Washington. 


The petitioners are handlers as defined in Order No. 25, as 
amended, regulating the handling of milk in the Puget Sound, 


2 The six producer-distributors who withdrew from this proceeding are Briscoe Dairy, Issa- 
quah Valley Dairy, Lakeview Dairy, Magnolia Dairy Farm, Monte Vista Farms and River- 
view Farms. In addition, the petition was earlier considered dismissed as to Meyer Bros. 
Dairy, Wallace Dairy and the Independent Milk Producer-Distributors’ Association. 
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Washington, marketing area and subject to regulation there- 
under. 


2. Upon the basis of evidence introduced at a public hear- 
ing held October 1-6, 1958, at Seattle, Washington, pursuant to 
notice issued September 11, 1958 (23 F.R. 7135), the Deputy 
Administrator, Agricultural Marketing Service, issued a rec- 
ommended decision April 23, 1959 (24 F.R. 3284). A decision 
by the Acting Secretary of Agriculture was filed June 26, 1959 
(24 F.R. 5372). The decision adopted with some modifications 
the material issues, findings and conclusions, rulings and gen- 
eral findings of the recommended decision and reads, in part, 
as follows: 

(1) Producer-handlers (as re-defined) should con- 
tinue to be exempt from pricing and pooling provisions 
of the order, but should be required to file monthly re- 
ports of milk receipts and utilization. 

“Producer organizations proposed that all producer- 
handlers be regulated as to their handling operations in 
the same manner as other handlers and that they be 
treated as producers in the production of milk on their 
farms. As an alternative plan, proponent producers sug- 
gested regulation on such basis be applied at least to 
those producer-handlers with larger than. family-sized 
operations who make sales directly to consumers. 

“In support of their position proponents contended 
that the exempt position of producer-handlers under the 
order provides a competitive buying advantage which 
has contributed to a steady growth in business for the 
latter, and has resulted in difficult resale competition 
for regulated handlers because of lower resale prices 
offered consumers by the producer-handlers. It was in- 
dicated also by proponents that (a) producer-handlers 
continue to avoid regulation by furnishing milk to each 
other, or by purchasing supplemental supplies from reg- 
ulated handlers, as needed, (b) several producer- 
handlers conduct operations which require consider- 
able hired labor and may no longer be classified as fam- 
ily-sized operations, and (c) some producer-handler 
businesses are larger than those of several regulated 
handlers. The general position of producers was sup- 
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ported in testimony of a representative of the handlers’ 
committee. 

“The producer-handlers’ association opposed such ex- 
tension of the regulation, contending primarily that (1) 
such proposal to regulate producer-handlers was pro- 
posed and supported principally by big handlers as a 
device for eliminating legitimate retail competition of 
producer-handlers, (2) adoption of such proposal would 
cause economic ruin of most producer-handlers in the 
marketing area, (3) there has been no substantial 
change in circumstances since promulgation of the order 
or since its last amendment that would justify adoption 
of the proposal, (4) the exemption does not afford pro- 
ducer-handlers a competitive advantage at retail, (5) 
the price paid to producers, as pegged by proponents of 
the proposal, makes it impossible to measure the effect 
of the order and contributes to surplus, (6) Congress 
did not delegate to the Secretary power to regulate pro- 
ducer-handlers’ milk because producer-handlers’ milk 
is not ‘purchased’, and (7) the Constitution does not 
grant Congress the power to regulate intrastate milk 
of Puget Sound producer-handlers. 


“Generally, under a Federal order it has not been 
necessary, in order to achieve the purposes of the stat- 
ute, to regulate fully a person who processes in his own 
plant milk from his own farm production and does 
not receive milk from other dairy farmers. The adminis- 
trative difficulties and expense of regulating such per- 
sons on the same basis as other persons operating 
plants and distributing milk in the marketing area has 
warranted their limited or complete exemption from 
pricing and pooling, depending upon circumstances in 
the particular market. As a dairy farmer such person 
maintains control of his milk until ultimate disposition 
and therefore his situation is quite different from the 
regular producer whose milk is marketed through a 
handler. The protection of the minimum price provi- 
sions of the order have little significance to the pro- 
ducer-handler in his capacity as a dairy farmer. 


“On the other hand, in his capacity as a handler, the 
producer-handler competes in the retail market with 
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regulated handlers. It is problems arising from this 
competition which prompted producer groups (some of 
whom indirectly are handlers also) to request the full 
regulation of producer-handlers. Whether or not such 
competitive situation presents sufficient reason for fully 
regulating producer-handlers as a means of removing or 
mitigating the difficulties complained of should be ap- 
praised in light of certain facts. 


“The buying advantage for producer-handlers, 
claimed by proponents, approximates the difference be- 
tween the market blend and Class I prices plus the 
amount over the Class I price in effect under the negoti- 
ated purchase and sale arrangements between cooperative 
associations and handlers. The latter element in the price 
structure is not required by the minimum price provi- 
sions of the order, but nevertheless affects the cost of 
milk to handlers buying regulated milk. This premium, 
which has prevailed in varying amounts for more than 
three years, was $0.40 per hundredweight at the time 
of the hearing and at times has exceeded $0.70 per 
hundredweight. The average difference between the 
weighted average (market blend) and Class I prices 
under the order was $0.77 per hundredweight in 1958 
and is directly affected by the total receipts of milk in 
relation to Class I sales. Receipts have increased more 
rapidly than Class I sales during recent years at the 
effective price level. 


“If warranted, the application of the pricing and 
pooling provisions to milk of producer-handlers, in their 
capacity as handlers, undoubtedly would overcome in 
part the difficulties to which complaint is directed. It 
would not remove, however, any advantage in buying at 
the Class I price established by the order as compared 
with the associations’ ‘negotiated’ price to other handlers. 
The presence of a negotiated Class I price over a period 
of time in the market prevents a realistic appraisal of 
whether the simple fact of exemption from pricing and 
pooling for the producer-handler has been an import- 
ant factor in the competitive problem between handlers 
and producer-handlers. Certainly the problem did not 
reach its present proportion in the period of regula- 
tion preceding the negotiated price levels. It is conclud- 
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ed that in this situation producer-handlers who operate 
as such, each relying solely, or nearly so, on his own 
production and distribution facilities, should not be 
regulated in the same manner as other handlers. 


“It is not appropriate, however, to permit the pro- 
ducer-handler, through his exemption from pooling, to 
shift to other producers any portion of the burden of 
carrying the reserve supply associated with his milk 
business. For this reason he should be required to be 
primarily dependent upon his own capacity to produce 
milk to fulfill his fluid milk requirements and necessary 
reserves, to earn an exemption from pricing and pool- 
ing. Dependence of the producer-handler on other 
sources, including regulated plants or other producer- 
handlers, for supplemental supplies would disadvantage 
other producers since their burden of carrying total 
market reserves would be increased by such means 
without a share in the benefits accruing from the fluid 
sales of the producer-handler. Unless the producer- 
handler produces on his own the fluid milk he dis- 
tributes he is basically a handler and not a dairy farmer 
selling his own milk. Further, the opportunity to rely 
upon others for a significant portion of his supply pro- 
vides an unwarranted incentive for producers to become 
distributors of milk and to employ numerous practices 
to qualify for exemption from pricing and pooling at 
the expense, or to the detriment, of other producers. The 
exemption granted the dairy farmer who handles his 
own milk should not provide an advantage for this type 
of dairy farmer of such magnitude that the stability 
of the market, and the effectiveness of the order in 
achieving its primary objectives, are threatened. 


“These unintended and undesirable consequences al- 
ready have developed to some degree and their fur- 
ther development is in prospect under the prevailing ec- 
onomic conditions and existing order provisions un- 
less action is taken to remove such tendency. Consid- 
able incentive has been afforded for (a) producers to 
become producer-handlers, (b) producer-handlers to 
avoid the expense associated with the maintenance of a 
full reserve supply of milk, and (c) producer-handlers 
to take advantage of opportunities afforded under exist- 
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ing provisions of the order to increase volume handled 
outside the order by entering into contractual arrange- 
ments or otherwise adjusting their operations. 


“In order to mitigate the above consequences it is 
concluded that to maintain an exemption from pricing 
and pooling on his own milk, the producer-handler 
should be required to depend solely, or nearly so, on 
milk of his own production for a full supply, without 
purchasing supplemental supplies from other sources, 
including other producer-handlers, or by leasing farms 
or herds from other persons. In order to insure this con- 
dition, it is necessary that the producer-handler be more 
specifically defined in terms of the functions he per- 
forms and the basis upon which he may maintain 
an exemption. This requires also that he file reports of 
receipts and utilization on a monthly basis as any other 
handler and provide such other information as will 
enable the market administrator to determine the prop- 
er status of such person in relation to the order re- 
quirements. 

“The further provision that a producer-handler whose 
designation as such has been cancelled cannot obtain re- 
designation as a producer-handler sooner than 12 
months following such cancellation is necessary to pre- 
vent producer-handlers from relying on pool sources of 
milk to carry the necessary reserve supplies associated 
with the producer-handler operation throughout the en- 
tire year. Without this requirement, a producer-handler 
could choose to become fully regulated during periods 
when additional supplies of milk are required and re- 
vert to full exemption from pricing and pooling during 
any month when his own production is adequate to sup- 
ply the demand for fluid milk, or, in the alternative, re- 
lease production resources and facilities when they are 
not needed. Also, in order to guard against the deliv- 
ery of producer-handler milk to another handler as 
pooled milk (rather than as other source milk), provision 
is made for cancellation of a producer-handler’s designa- 
tion if milk from his designated production resources 
and facilities is delivered in the name of some other 
person as pooled milk to another handler. 
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“It was indicated in the exceptions that emergency 
conditions and conditions of an unusual nature may 
arise in which a designated producer-handler may find 
it necessary to receive quantities of whole milk or fluid 
milk by-products in limited amounts, or for limited 
periods of time, from sources other than his own pro- 
duction unit. In view of the specific requirements to be 
fulfilled for designation as a producer-handler and the 
provisions requiring that a producer-handler cannot re- 
gain designation for 12 months once it is cancelled, it is 
reasonable to permit a producer-handler to receive tem- 
porarily some milk and fluid milk by-products from 
regulated plants to meet emergency or unusual condi- 
tions. It also is reasonable to permit a producer-handler 
to receive limited quantities of packaged fluid milk by- 
products on a regular basis to supply retail routes with- 
out losing designation as a producer-handler. The latter 
type of provision will make it possible for the small 
producer-handler operation to handle products which it 
might not be economical for him to process in his own 
plant. Accordingly, provision is made that a designated 
producer-handler will not lose his designation if he re- 
ceives not more than an average of 100 product pounds 
per day in the aggregate of specified fluid milk by- 
products derived from regulated plants. It is provided 
also that purchases from regulated plants may be made 
in unlimited quantities over a period of up to 45 consec- 
utive days once in any 12-month period without loss of 
designation. This provision recognizes the possibility of 
unforeseen occurrence beyond the producer-handler’s 
control which might cause significant interruption of his 
production or distribution facilities. These limited ex- 
exceptions to the requirement that a producer-handler 
handle only milk and products derived from his desig- 
nated production resources and facilities will provide 
needed flexibility but at the same time will not permit 
producer-handlers to balance out of the pool to an ex- 
tent detrimental to the interests of other producers. 


“The provisions of the order are amended in a man- 
ner to implement the above conclusions. 


* * * 


“The Puget Sound marketing area covers a wide ter- 
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ritory geographically and embraces a number of rural 
areas where the consuming population is scattered and 
not served by regulated handlers. In order not to in- 
hibit continued service to those consumers who purchase 
their milk supply directly from the farms of their 
neighbors, it is concluded that the definition of ‘hand- 
ler’ should not be revised to exempt persons if their 
sales of milk do not exceed 3,400 pounds during the 
month. This is an average amount of about 50 quarts 
per day, and the exemption will enable the dairy farmer 
selling to his neighbors to remain a producer of milk 
rather than become a handler subject to regulation as 
such.” 


Some of the evidence in support of the findings and conclusions 
relating to producer-handlers may be found at pages 25-152, 
460-526, 600, 665-67, 674 and 780-851 of the promulgation hear- 
ing record and exhibits 6, 8-11 and 17-21 attached thereto. Some 
of the evidence on interstate commerce may be found at pages 
153, 155-57, 160, 162 166-69, 179-80, 182, 366, 413 and 819 of the 
promulgation hearing record and exhibit 12 attached thereto. 


3. An order amending Order No. 25, as amended, was issued 
by the Assistant Secretary of Agriculture July 24, 1959 (24 F.R. 
6027), effective September 1, 1959. The amending order reads, in 
pertinent part, as follows :? 


“§ 925.0 Findings and determinations. 


“The findings and determinations hereinafter set 
forth are supplementary and in addition to the find- 
ings and determinations previously made in connection 
with the issuance of the aforesaid order and of the pre- 
viously issued amendments thereto; and all of said pre- 
vious findings and determinations are hereby ratified 
and affirmed, except insofar as such findings and deter- 
minations may be in conflict with the findings and deter- 
minations set forth herein. 


* * * 


(1) The said order as hereby amended, and all of 
the terms and conditions thereof, will tend to effectuate 
the declared policy of the Act; 


*The provisions in brackets were terminated effective January 26, 1960 (25 F.R. 627) by 
order of the Assistant Secretary of Agriculture issued January 20, 1960. 
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* * * 


“(4) All milk and milk products handled by handlers, 
as defined in the order as hereby amended, are in the 
current of interstate commerce or directly burden, ob- 
struct, or affect interstate commerce in milk or its 
products; 

x * * 


“§ 925.15 Handler. 


“ ‘Handler’ means: (a) Any person engaged in the 
1andling of milk in his capacity as the operator of a 
fluid milk plant, a country plant or any other plant 
from which, during the month, more than 3,400 pounds 
of skim milk and butterfat in any of the forms specified 
in § 925.41(a) are disposed of to any place or establish- 
ment within the marketing area other than a plant***. 


“§ 925.16 Producer-handler. 


“ *Producer-handler’ means a person who is both a 
dairy farmer and a handler, and who has been so desig- 
nated by the market administrator upon his determin- 
ation that all of the requirements of § 925.102 have 
been met, and that none of the conditions therein for 
cancellation of such designation exists. [Such designa- 
tion shall be effective on the first day of the month af- 
ter receipt by the market administrator of the applica- 
tion required by § 925.102(a) (4), except that the 
effective date of designation shall be the same as the 
effective date of this provision if the application there- 
for is filed not later than 15 days after such effective 
date. The effective date of designation shall be governed 
by the date of filing new applications where appli- 
cations previously filed have been denied.] All designa- 
tions shall remain in effect until cancelled pursuant to 
§ 925.102 (d). 


« + a 
“§ 925.102 Producer-handlers. 


“(a) Requirements for designation. (1) The pro- 
ducer-handler has and exercises (in his capacity as a 
handler) complete and exclusive control over the op- 
eration and management of a plant at which he handles 
and processes milk received from his milk production re- 
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sources and facilities (designated as such pursuant to 
paragraph (c) (1) of this section), the operation and 
management of which are under the complete and ex- 
clusive control of the producer-handler (in his capacity 
as a dairy farmer). 


“(2) The producer-handler neither receives at his 
designated milk production resources and facilities nor 
receives, handles, processes, or distributes at or through 
any of his milk handling, processing or distributing 
resources and facilities (designated as such pursuant to 
paragraph (c) (2) of this section) skim milk or butter- 
fat in any of the forms specified in § 925.41(a) derived 
from any source other than (i) his designated milk 
production resources and facilities, (ii) fluid milk plants 
or country plants within the limitations specified in 
paragraph (d)(5) of this section, or (iii) nonfat 
milk solids as described in the first proviso of § 925.45 
(a) which are used to fortify items specified in 
§ 925.41(a). 

“(3) The producer-handler is neither directly or 
indirectly, associated with the business control or man- 
agement of, nor has a financial interest in, another 
handler’s operation; nor is any other handler so associ- 
ated with the producer-handler’s operation. 


[(4) Any person claiming to meet the foregoing re- 
quirements must file with the market administrator, on 
forms prescribed by the market administrator, an ap- 
plication for designation as a producer-handler, pursu- 
ant to paragraph (b) of this section: Provided, That any 
subsequent addition to, or elimination from, such re- 
sources and facilities so listed and described, made by 
a person designated as a producer-handler, shall be re- 
ported to the market administrator on or before the 
date for the filing of reports pursuant to §925.30 next 
following such addition or elimination, for his deter- 
mination as to whether the producer-handler continues, 
in the revised circumstance, to meet the requirements 
for designation as such.] 

“(5) Designation of any person as a _producer- 
handler following a cancellation of his prior designa- 
tion shall be preceded by performance in accordance 


INDEPENDENT MILK PRODUCER-DISTRIBUTORS’ ASSOC. 13 
Cite as 20 A.D. 1 


with subparagraphs (1), (2), and (3) of this para- 
graph for a period of 12 consecutive months, [and shall 
require the filing of a new application as required by 
subparagraph (4) of this paragraph.] The sale or other 
transfer of the milk production, handling, processing, 
or distributing resources and facilities of such person 
to another person shall not remove the performance 
requirement provided herein in connection with the op- 
eration of any such resources and facilities. 


[“(b) Application. Each application for designation 
as producer-handler must provide complete informa- 
tion concerning the following: 

“(1) A list and description of the applicant’s milk 
production resources and facilities as defined in par- 
agraph (c)(1) of this section, and those milk pro- 
duction resources and facilities which the applicant 
desires not to be determined a part of his designated 
production resources and facilities pursuant to the pro- 
viso in such subparagraph; 

“(2) A list of the applicant’s milk handling, pro- 
cessing, and distributing resources and facilities as 
defined in paragraph (c) (2) of this section; 

“(3) The names of any other person(s) having or 
exercising any degree of direct, indirect, or partial 
ownership, operation, or control of, or with whom there 
exists any contractual arrangement with respect to, 
the applicant’s operation either as a dairy farmer or 
a handler; and 

“(4) Such other information as may be required by 
the market administrator. ] 

“(c) Resources and facilities. Designation of a per- 
son as a producer-handler shall include the determina- 
tion and designation of the milk production, handling, 
processing and distributing resources and facilities, all 
of which shall be deemed to constitute an integregated 
operation, as follows: 

(1) As milk production resources and facilities: 
all resources and facilities (milking herd(s), buildings 
housing such herd(s), and the land on which such build- 
ings are located) used for the production of milk: 
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“(i) Which are directly, indirectly, or partially 
owned, operated, or controlled by the producer-handler ; 


“‘(ii) In which the producer-handler in any way has 
an interest, including any contractual arrangement; and 

“(iii) Which are directly, indirectly, or partially 
owned, operated, or controlled by any partner or stock- 
holder of the producer-handler: Provided, That for pur- 
poses of this subparagraph any such milk production 
resources and facilities which the producer-handler 
proves to the satisfaction of the market administra- 
tor do not constitute an actual or potential source of 
milk supply for the producer-handler’s operation as 
such, shall not be considered a part of milk production 
resources and facilities; and 

(2) As milk handling, processing, and distributing 
resources and facilities: all resources and facilities (in- 
cluding store outlets) used for handling, processing, and 
distributing within the marketing area skim milk and 
butterfat in any of the forms specified in § 925.41(a): 

“(i) Which are directly, indirectly, or partially 
owned, operated or controlled by the producer-handler; 
or 

“(ii) In which the producer-handler in any way has 
an interest, including any contractual arrangement, or 
with respect to which the producer-handler directly or 
indirectly exercises any degree of management or con- 
trol. 

“(d) Cancellation. The designation as a producer- 
handler shall be cancelled under any of the conditions 
set forth in subparagraphs (1), (2), (3), (4), or (5) 
of this paragraph, or upon determination by the market 
administrator that any of the requirements of sub- 
paragraphs (1), (2) and (3) of paragraph (a) of 
this section are not continuing to be met, such can- 
cellation to be effective on the first day of the month 
following the month in which the requirements were 
not met, or the conditions for cancellation occurred. 


“(1) Milk from the designated milk production re- 
sources and facilities of the producer-handler is deliv- 
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ered in the name of another person as producer milk 
to another handler. 

“(2) Except in the months of August through Feb- 
ruary, and with prior notice to the market administra- 
tor, a dairy herd, cattle barn or milking parlor current- 
ly designated a part of producer-handler’s milk produc- 
tion resources and facilities is transferred to another 
person who uses such resources or facilities for pro- 
ducing milk which is delivered as producer milk to 
another handler: Provided, That the provisions of this 
subparagraph shall not be deemed to preclude the occa- 
sional sale of individual cows from the herd. 

“(3) Except in the months of March through July, 
and with prior notice to the market administrator, 
a dairy herd, cattle barn or milking parlor previously 
used for the production of milk delivered as producer 
milk to another handler is added to the designated 
milk production resources and facilities of the producer- 
handler: Provided, That the provisions of this subpar- 
agraph shall not be deemed to preclude the occasional 
purchase of individual cows for the herd. 

“(4) A dairy herd, cattle barn, or milking parlor 
which at any time during any of the preceding 12 
months was a part of the producer-handler’s designated 
milk production resources and facilities and was subse- 
quently during that period used by another person for 
producing milk delivered as milk to another handler is 
added to the producer-handler’s milk production re- 
sources and facilities. 

““(5) Except as provided in subdivisions (i) and (ii) 
of this subparagraph, the producer-handler handles 
skim milk or butterfat in any of the forms specified in 
§ 925.41(a) derived from sources other than the desig- 
nated milk production facilities and resources: 

“(i) Purchases in the form of packaged fluid or froz- 
en skim milk, skim milk drinks, buttermilk, flavored 
milk, flavored milk drinks, and cream from fluid milk 
plants or country plants which do not exceed an average 
amount of 100 product pounds per day in the aggregate 
during the month, and 
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“(ii) Any other purchases of skim milk or butter- 
fat, bulk or packaged, in any of the forms specified in 
§ 925.41(a) from fluid milk plants or country plants 
which are effected within a single span of 45 consec- 
utive days in any 12-month period. 


“(e) Public announcement. The market administrator 
shall publicly announce the name, plant location and 
farm location(s) of persons designated as producer- 
handlers, of those whose designations have been can- 
celled, and the effective dates of producer-handler status 
or loss of producer-handler status for each. Such an- 
nouncements shall be controlling with respect to the ac- 
counting at plants of other handlers for milk received 
from any producer-handler. 

“(f) Burden of establishing and maintaining pro- 
ducer-handler status. The burden rests upon the handler 
who is designated as a producer-handler [(and upon the 
applicant for such designation)] to establish through 
records required pursuant to § 925.33 that the re- 
quirements set forth in paragraph (a) of this sec- 
tion have been and are continuing to be met, and that 
the conditions set forth in parapraph (d) of this sec- 
tion for cancellation of designation do not exist. 


“(g) Inapplicability of certain provisions. Sections 
925.40 to 925.45, inclusive, §§ 925.50 to 925.55, in- 
clusive, §§ 925.60 and 925.61, §§ 925.70 and 925.71, and 
§§ 925.80 to 925.89, inclusive, shall not apply to a pro- 
ducer-handler.” 


4. Upon the basis of evidence introduced at a public hear- 
ing held August 14-September 6, 1950, at Seattle, Washington, 
pursuant to notice published in the Federal Register (15 F.R. 
4508, 4694), the Assistant Administrator, Production and Mar- 
keting Administration (the predecessor of the Agricultural Mar- 
keting Service), issued a recommended decision January 29, 
1951. A decision by the Secretary of Agriculture was filed April 
5, 1951 (16 F.R. 3053) and reads, in part, as follows: 


“Character of the commerce. (1) The handling of 
milk produced for the Puget Sound marketing area is 
in the current of interstate commerce and directly bur- 
dens, obstructs, or affects interstate commerce in milk 
and its products. 
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“There are substantial interstate movements of milk 
produced for the Puget Sound marketing area and of 
milk products manufactured from such milk. Fresh fluid 
milk and frozen fluid milk processed in plants of hand- 
lers are transported by ship or van to the Territory of 
Alaska for use there by both Army and commercial 
establishments. 


“During 1949 the Seattle Quartermaster Market Cen- 
ter procured 2,892,068 quarts of Grade A milk from 
the area and in 1950, 1,115,366 quarts (to August 1). 
Such milk was processed from milk of the type (Grade 
A) proposed to be covered by the order and in plants of 
Seattle, Everett and Tacoma handlers. At least 90 per- 
cent of the volume of milk so purchased was frozen and 
exported in paper containers to Alaska for consump- 
tion there by the Army. Such purchases have been made 
by the Center regularly since July 1946. 


“A plant operated by a cooperative association of 
producers shipped by air and water 209,763 pounds of 
Grade A fresh and frozen fluid milk to commercial ac- 
counts in Alaska between January 1 and June 15, 1950. 
Occasional shipments of Grade A milk have been made 
also to the Portland, Oregon, market. Occasional ship- 
ments of Grade A milk to the Pullman and Spokane, 
Washington, markets have been combined with, and 
have entered into competition with, milk produced in 
Idaho. In addition, interstate rail and airlines, steam- 
ships and other ocean-going vessels are provisioned with 
locally produced Grade A milk. 


“When fluid milk plants located in the proposed mar- 
keting area have excesses of Grade A milk above their 
needs for fluid milk uses, which occur particularly dur- 
ing the months of seasonally high milk production, such 
excesses normally are disposed of to manufacturing 
milk plants in the form of milk where they are proc- 
essed primarily into evaporated milk, nonfat dry milk 
solids, butter and cheese. Over 52 million pounds were 
so diverted to milk product uses by cooperatives in the 
area in 1949 while more than 92 million were diverted 
by such organizations up to June 15, 1950. The prod- 
ucts containing such milk are shipped in large part to 
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other states and to foreign countries. Some additional 
Grade A milk is disposed of by proprietary handlers 
in similar channels. Such milk products (butter, cheese, 
evaporated milk and nonfat dry milk solids), produced 
in part from Grade A milk received by cooperatives 
and proprietary handlers in the Puget Sound area, com- 
pete for markets both locally and in other states with 
similar products produced in other states. Substantial 
amounts of both Grade A milk in fluid form and milk 
products are sold also to military authorities and com- 
mercial accounts on military reservations which have 
been ceded to the United States by the State of Wash- 
ington.” 
Some of the evidence in support of the findings and conclu- 
sions relating to interstate commerce may be found at pages 
28, 145, 159-62, 163-64, 359, 368, 512, 559, 574-75, 652, 778, 
836-39, 846, 863-64, 873-75, 1103-05, 1135-44, 1146-52, 1159-60, 
1162-65, 1170-71, 1174, 1176, 1182-87, 1239-40, 1242-44, 1246-60, 
1323-26, 2085, 2161-62, 2219-23, 2229, 2239, 2244, 2705, 2707, 
2717-18 and 3267-73 of the promulgation hearing record and 
exhibits 22, 23, 24, 29 and 30 attached thereto. 


CONCLUSIONS 


I 


It should be stated at the outset, as we have stated many 
times, that the applicable statutory provisions afford a forum for 
adjudicating issues as to whether an order, a provision thereof, 
or an obligation imposed in connection therewith is “ ... not 
in accordance with law” (7 U.S.C. 608c(15)(A)). Our in- 
quiry does not encompass questions of policy or the evalua- 
tion of the effectiveness of economic and marketing regulations 
promulgated pursuant to the act. See e.g., In re Hygeia Dairy 
Company, 19 A.D. 257, 273 (1960) ; In re Charles P. Mosby, Jr., 
d/b/a Cedar Grove Farms, 16 A.D. 1209, 1220 (1957), aff'd, 
S.D. Miss., Jan. 5, 1959; In re Clover Leaf Dairy Company, 15 
A.D. 339 (1956), aff'd, N.D. Ind., Sept. 10, 1958. Cf. Pacific 
States Box & Basket Co. v. White, 296 U.S. 176, 182 (1935). 

Petitioners contend that statutory authority is lacking to re- 
quire the equalization of milk produced by a producer-distrib- 
utor, that is, own-farm production, with the milk of other 
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producers. Such contention has been raised, considered and 
denied in several proceedings under section 8c(15)(A) of the 
act. See In re Jacob Tanis et al., 17 A.D. 1091 (1958), aff'd, 
Ideal Farms, Inc. v. Benson, 181 F.Supp. 62 (D. N.J. 1960), 
appeal pending; In re L. B. Vance and Ford Vance, d/b/a Vance 
Dairy, 18 A.D. 563 (1959), reversed, Vance v. Benson, S.D. 
Miss., May 5, 1960, appeal pending; In re Benbush Dairy, 17 
A.D. 1185 (1958) ; In re Sunflower Dairy, Inc., 15 A.D. 1 (1956). 
Cf. In re Acme Breweries, Inc., 9 A.D. 1418 (1960), aff'd, 109 
F.Supp. 116 (N.D. Calif. 1952). No useful purpose would be 
served by restating the rationale of the Tanis case and petition- 
er’s contention that the contested amendment is invalid be- 
cause the requirement of equalization contained therein is 
unauthorized by the act and is contrary to section 8c(5) (C) 
thereof must fail for the reasons stated in the Tanis case. Cf. 
also Grow v. Milk Control Commission, 52 D. & C. 225 (Mont- 
gomery County 1944). 


II 


Petitioners claim that their milk is not subject to regulation 
under the amended order for an additional reason. In effect they 
allege that the amended order is invalid and has been invalidly 
applied to them because the milk and milk products they handle 
are not in interstate commerce and do not burden, obstruct or 
affect such commerce. (See section 608c(1) of the act.) Petition- 
ers appear to concede that there may be sufficient “commerce” in 
the Puget Sound marketing area to support the issuance of an 
order regulating generally the handling of milk therein under 
the act, but they argue that authority is lacking to extend the 
Federal commerce power to their milk, the sale of which alleged- 
ly does not compete with milk from out-of-state sources or with 
milk sold to out-of-state purchasers. Petitioners assert that “‘ob- 
viously, milk from local sources which is sold in purely local 
areas within the marketing area cannot possibly affect ‘directly’ 
interstate commerce which moves from local sources to out-of- 
state points if it does not compete with that commerce or af- 
fect its regulation.’*® Petitioners see an absence of direct influ- 


® This proceeding is before us on the basis of a stipulated record which does not contain 
evidence as to the area of disposition of petitioners’ milk. It is not established herein that 
petitioners’ milk is “from local sources which is sold in purely local areas within the market- 
ing area” etc. However, we shall assume in our consideration of petitioners’ interstate com- 
merce arugument that petitioners’ milk does not move across state lines. (See paragraph IV (1) 


of the petition.) 
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ence of their handling of milk upon interstate commerce in the 
finding contained in the decision preceding the issuance of the 
disputed amendment and mentioned in part III of these Con- 
clusions to the effect that the presence of a negotiated price 
above the order Class I price prevents an appraisal of whether 
or not exemption from pricing and pooling for producer-handlers 
has been an important factor in the competitive problem be- 
tween handlers and producer-handlers. This finding contained in 
the decision does not aid petitioners in their argument on inter- 
state commerce. 


In United States v. Wrightwood Dairy Co., 315 U.S. 110 
(1942), it was held that Congress in enacting the statute con- 
ferred the full scope of the commerce clause of Article I of the 
Constitution of the United States. The Secretary, in promulgat- 
ing Order No. 25 in 1951 and the amendment involved herein 
found and concluded that all milk and milk products handled 
by handlers as defined in the order, which definition includes 
therein producer-handlers, are in the current of interstate com- 
merce or directly burden, obstruct or affect interstate commerce 
in milk or its products. It is apparent from the pertinent decision 
and the hearing record upon which it is based that producer- 
handlers are in direct competition in the sale of milk at retail 
in intrastate commerce with handlers regulated under the order 
who ship milk and milk products in interstate commerce. Such 
competition justifies the regulation of the purely local handlers. 
In re Pestel Milk Company et al., 6 A.D. 85, 106 (1947), aff'd, 
Allen v. Brannan (S.D. Ohio May 25, 1950). In view of the 
nature of the regulation of milk prescribed by the act, regula- 
tion of the handling actually in the current of interstate com- 
merce could be ineffective without regulation of the competing 
intrastate handling. United States. v. Wrightwood Dairy Co., 
supra. 

A substantial price advantage in milk acquisition is enjoyed 
by producer-handlers and loss of the Class I intrastate sales 
of regulated interstate handlers necessarily has its effect upon 
interstate business, market utilization of milk and market sur- 
plus and the price for milk sold in interstate commerce. Com- 
petition exists among intrastate and interstate handlers in the 
market and the cause for competitive problems existing be- 
tween handlers and producer-handlers, that is, whether resulting 
from the order itself or matters outside thereof, is not impor- 
tant in determining the existence or presence of interstate 
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commerce or the burdening thereof. The price advantage men- 
tioned above may be due to the exemption of producer-handler 
milk from pricing and pooling under the order or the premiums 
paid by regulated handlers, or both. That which occasions the 
influence or burden is immaterial in considering constitutional 
power to regulate. We are not dealing at this point with the 
issue of whether order provisions would tend to effectuate the 
declared policy of the act, but rather with the basic question of 
constitutional and statutory authority or power to regulate. 
Stated another way, we are not here discussing the manner or 
form of regulation but simply the pure power to regulate. The 
findings and conclusions set forth in Findings of Fact 2 and 
4 are sufficient to justify the regulation of petitioners’ milk un- 
der the commerce clause of the Constitution and section 8c of the 
act. Mandeville Island Farms, Ine. v. American Crystal Sugar 
Co., 384 U.S. 219 (1948); Wickard v. Filburn, 317 U.S. 111 
(1942); United States v. Darby, 312 U.S. 100 (1941); United 
States v. Rock Royal Cooperative, Inc., 307 U.S. 533 (1939); In 
re College Club Dairy, Inc., 15 A.D. 367, 374 (1956), and cases 
cited therein. 


Significant also to the question of power to regulate under 
the commerce clause and section 8c of the act is the fact con- 
ceded and advanced by petitioners that the Puget Sound market 
is one of substantial and increasing surplus. The very presence 
of petitioners’ milk in the marketing area directly affects and 
burdens producer milk which is marketed in interstate com- 
merce. By virtue of such surplus, producer milk is utilized as 
manufactured dairy products and sold in interstate commerce. 
Further, the base-excess plan presently in effect in the market- 
ing area and the relatively low marketwide utilization of milk 
for fluid consumption, with lower returns to producers, result 
from the market surplus and the presence of petitioners’ milk 
in addition to all other milk produced in such marketing area. 
Petitioners would ignore dairy marketing and economics. The 
milk of the producer-handler, of course, displaces producer milk 
in Class I utilization, contributes to the supply of milk and to the 
market surplus and tends to reduce the price of milk handled or 
shipped in interstate commerce. Clearly, petitioners’ milk direct- 
ly burdens, obstructs or affects interstate commerce in milk 
or its products. Cf.Wickard v. Filburn, supra. 


III 


Petitioners’ major complaints herein, aside from questions of 
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jurisdiction, are with respect to the conditions or qualifications 
contained in the disputed amendment for the establishment and 
maintenance of producer-handler status and consequent exemp- 
tion of producer-handler milk from pricing and pooling. The 
amendment to Order No. 25, as amended, effective September 1, 
1959, here under attack, modified to some extent the treatment 
or definition of producer-handlers under the order. Prior to this 
amendment, the milk of a producer-handler was not subject to 
the pricing and pooling provisions of the order so long as the 
producer-handler did not purchase any milk from producers as 
defined in the order. The contested amendment retained the 
exemption from pricing and pooling of producer-distributor 
milk but restricted the ability of the producer-handler to obtain 
milk from sources other than his own farm if he is to retain 
such exemption from regulation, that is, the producer-handler 
status. It is the alleged difficulty of retaining their exempt 
status which is the source of petitioners’ dissatisfaction. 


Petitioners find a lack of evidence to support the disputed 
amendment and a lack of necessary findings to justify its 
promulgation. At the pertinent amendment hearing, producer 
organizations proposed, in effect, that producer-handlers be 
treated as all other handlers and producers, that is, that the 
exemption from pricing and pooling be eliminated, or that the 
exemption from regulation be limited to the family-sized or small 
producer-distributors. It was determined in the recommended 
decision and in the decision which preceded the issuance of the 
contested amendment that producer-handlers who rely solely on 
their own production and distribution facilities should retain 
their exempt status as it was not clear whether the exclu- 
sion of the milk of producer-distributors from pricing and pool- 
ing was an important factor in the competitive picture between 
such handlers and fully regulated handlers, due to the presence 
of a negotiated Class I price above the order minimum price. 
However, the economic and marketing problems posed and the 
consequences thereof were much different in the case of pro- 
ducer-handlers who depended on some sources of supply for 
milk other than their own production. Rather than affecting pro- 
ducers indirectly by virtue of a possible price advantage in com- 
petition with fully regulated handlers in the resale of milk as 
in the case of the producer-distributor who did not purchase sup- 
plies of milk from others, the producer-handler who did so secure 
milk could maintain a full or high fluid or Class I disposition or 
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utilization of milk by shifting his surplus burden to other pro- 
ducers. It was this aspect or advantage of producer-handler op- 
erations that was found in the decision to threaten market sta- 
bility and order objectives. 


Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the 
policy thereof to establish and maintain such orderly marketing 
conditions for agricultural commodities in interstate commerce 
as would establish parity prices, and section 8c(18) of the act 
(7 U.S.C. 608c(18) ) modifies this to provide for the prices there- 
in described. Thus it is the statutory policy, in part, to estab- 
lish and maintain an orderly market to bring about and main- 
tain the statutory price level. In re Copiah Guernsey Dairy Coop- 
erative, Inc., 16 A.D. 1193 (1957) ; In re Beatrice Foods Co.,15 
A.D. 767 (1956) ,aff’d, Beatrice Foods Co. v. Benson (N.D. Okla. 
1957) ; 16 A.D. 177 (1957) ; In re Terrace Park Dairy, 12 A.D. 
1383 (1953); see Heinemann Creameries, Inc., and Kewaskum 
Dairy Company v. Benson (E.D. Wis 1953), 18 A.D, 1242. See 
also United Milk Producers of New Jersey v. Benson, 225 F.2d 
527, 529 (D.C. Cir. 1955) ; Grant v. Benson, 229 F.2d 765 (D.C. 
Cir. 1955), cert. denied, 350 U.S. 1015 (1956). Petitioners con- 
tend that the decision preceding the issuance of the contested 
amendment failed to find that producer-handlers created or con- 
tributed to a lack of orderly marketing conditions so as to affect 
prices, that is, that the decision failed to find that the disputed 
amendment would tend to effectuate the declared policy of the 
act. This omission is found by petitioners in the statement con- 
tained in the decision that the existence of negotiated prices 
above the order Class I price prevents an appraisal of the effect 
of the exemption of producer-handler milk upon the competitive 
situation among handlers. However, the statement referred to by 
petitioners was the reason given why all producer-handlers should 
not be subject to pricing and pooling and was not the basis or 
rationale for the elimination of the exemption of producer- 
handlers who also purchased or secured milk from others. It was 
the surplus burden placed on producers as defined in the order 
by producer-distributors who depended on other sources for 
some of their milk without any concomitant sharing by the mar- 
ketwide pool of such handlers’ fluid utilization and the potential 
threat to market stability by reason of the incentive to others 
similarly to exempt their milk from pooling which resulted in 
the contested amendment. An exact monetary effect need not be 
found in order to determine that a proposed amendment would 
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tend to establish and maintain orderly marketing conditions to 
bring about and maintain, in turn, the statutory price level. 
The failure of producer-handlers who depend on other sources 
for supplemental supplies of milk to carry the burden of sur- 
plus associated with fluid milk dispositions, the shifting of such 
burden to producers who already carry the large surplus as- 
sociated with the market and the incentive for others to at- 
tain this favorable position clearly describe, at the least, a 
potential threat to market stability and returns to producers.* 
The Secretary can regulate to cope with potential threats to 
a then-existing orderly market. The Secretary need not stand 
powerless or shut his eyes to possible disruptive factors or 
eventualities in a regulated market. In re Hygeia Dairy Com- 
pany, supra, at p. 278, and cases cited therein. It is concluded, 
on the basis of the findings and conclusions of the Secretary 
contained in the decision which preceded the issuance of the dis- 
puted amendment, that the elimination of the exemption from 
pricing and pooling of the milk of producer-distributors who 
rely on others for supplemental supplies of milk constitutes a 
valid and reasonable exercise of administrative discretion.’ Cf. 
In re Jacob Tanis et al., supra; In re Benbush Dairy, supra; In 
re Sunflower Dairy, supra; In re Acme Breweries, Inc., supra. 
The Secretary could clearly determine on the basis of such 
findings and conclusions that the distinction between producer- 
distributors on the basis of whether they secure milk from others 
and the consequences resulting from such distinction would tend 
to effectuate the declared policy of the act. Cf. In re Jacob Tanis 
et al., supra. 

Rule making generally looks to the future and is experimental 
in nature, being subject to amendment as experience warrants. 
American Airlines Inc, v. Civil Aeronautics Board, 192 F.2d 417 
(D.C. Cir. 1951). Of necessity rule making often calls for fore- 
casts and estimates. 


* Section 2(2) of the act (7 U.S.C. 602(2)) prohibits action which has for its purpose the 
maintenance of prices above the statutory price level. No such purpose is demonstrated in the 
decision which preceded the issuance of the contested amendment. 

5“The background and legislative history of the Agricultural Marketing Agreement Act of 
1937, as amended, leaves no doubt that Congress gave the Secretary broad discretion in its 
administration.”” Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969, 977 (2d Cir. 1943). 
The ‘terms of the Order are largely matters of administrative discretion’? and the techni- 
cal details “are left to the Secretary and his aides.’? Stark v. Wickard, 321 U.S. 288, 310 
(1944). The responsibility of selecting the means of achieving the statutory policy and the 
relationship between the remedy selected and such policy are peculiarly matters for ad- 
ministrative competence. American Power & Light Co. v. Securities and Exchange Commis- 
sion, 329 U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig Refining Co., 338 
U.S. 604, 618-614 (1950). 
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In the light of the expertise of the Secretary the evidence in the 
record could legally form the basis for the judgment of the 
Serretary reflected in the amendment effective September 1, 
1959, to eliminate the exemption from pricing and pooling under 
the order of the milk of producer-distributors who secure milk 
from others. Cf. Railway Express Agency, Inc. v. Civil Aero- 
nautics Board, 243 F.2d 422 (D.C. Cir. 1957); In re Jacob Tan- 
is et al., supra; In re L. B. Vance and Ford Vance, d/b/a Vance 
Dairy, supra, at pp. 567-69. (See hearing record pages cited in 
Findings of Fact 2.) 


Petitioners misconstrue the basis for the contested amend- 
ment as stated in the decision and, therefore, in part, see a 
lack of evidence. Also, petitioners attack some of the testimony 
adduced at the pertinent amendment hearing because such ev- 
idence does not demonstrate present disorderly marketing con- 
ditions which affect order minimum prices to producers. As in- 
dicated above, potential threats to order objectives may form a 
basis for regulation and evidence indicating such possibility is 
sufficient to support regulation to maintain orderly conditions. 
In addition, while the number of producer-handlers has de- 
creased since the inception of the order, the volume of milk 
handled by such handlers and the size of producer-handlers have 
substantially increased and the advantages which producer- 
handlers enjoy over fully regulated handlers clearly operate as 
an incentive to other producers, and at least one handler, to 
attain the producer-handler status and withdraw Class I milk 
from pooling under the order. Petitioners further contend that 
the Puget Sound marketing area “is a market of chronic and 
aggravated surplus of milk available for Class I utilization” 
and that because of this fact record evidence does not support a 
finding that an additional burden is placed upon producers by 
the exemption of the milk of producer-handlers who secure sup- 
plementary supplies from others. It is clear, and the evidence 
so indicates, that producers carry the burden of market sur- 
plus generally and some of the burden of the reserve supply as- 
sociated with and necessary to the fluid milk business conducted 
by producer-handlers who acquire milk from others without any 
share in the Class I disposition or fluid sales of such handlers. 
While there is a market surplus for producer-handlers to tap, 
they do not share in the burden or cost of such surplus as do 
all other producers, that is, equalization in the marketwide 
pool and a base-excess payment plan, and their dependence upon 
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producers for supplementary supplies establishes or increases 
market reserves to be maintained by producers. 


Petitioners allege that they were denied a hearing with 
respect to portions of the disputed amendment which were not 
contained in the recommended decision but appeared for the 
first time in the proposed order accompanying the decision. The 
notice of hearing dated September 11, 1958 (23 F.R. 7135) con- 
tained a proposal for the pricing and pooling of the milk of all 
producer-handlers or the retention of the exemption from reg- 
ulation then present in the order only for small or family 
size producer-handlers. The notice also provided for the con- 
sideration at the hearing of appropriate modifications of pro- 
posals contained therein. At the hearing held October 1-6, 
1958, in Seattle, Washington, much of the testimony and evidence 
on this issue was concerned with whether or not producer- 
handlers should be exempt from regulation. Producers and 
fully regulated handlers advocated and adduced evidence to sup- 
port the treatment of producer-distributors as fully regulated 
handlers and producer-handlers put in their case for the con- 
tinuance of their exemption from regulation. The recommended 
decision resulting from the hearing (24 F.R. 3284) constituted 
a compromise measure, recommending that only the own-farm 
production of those producer-handlers who obtained supplemen- 
tary supplies of milk from others be subject to pricing and 
pooling and retaining exemption from regulation of producer- 
handlers who do not so secure milk. Following the issuance of 
the recommended decision, opportunity was given for filing writ- 
ten exceptions thereto. The petitioners, through a producer- 
handler committee, filed exceptions which in part pointed up 
the alleged need for relaxation of the requirement contained in 
the recommended decision that producer-handlers rely exclusive- 
ly on their own farm production and secure no milk or milk 
products from others in order to obtain and maintain producer- 
handler status. In response to such exceptions the decision mod- 
ified the recommended decision to some extent. It is these 
changes in the decision from the recommended decision which 
petitioners now put in issue.® 


Each of the modifications complained of granted relief from 
the regulation proposed in the recommended decision. Basically, 


®Some doubt exists as to whether petitioners can complain on the ground of a lack of 
hearing in connection with modifications to the recommended decision which resulted from and 
were made in response to their plea for change. 
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the modifications or changes in issue made less burdensome the 
maintenance of producer-handler status. By virtue thereof, pro- 
ducer-handlers were enabled to obtain a limited quantity of fluid 
milk products from regulated plants and to purchase unlimited 
quantities of milk from fluid milk plants or country plants for 
a stated period each year. As stated above, these modifications 
of the recommended decision were made as the result of ex- 
ceptions filed by petitioners and others and the contested mod- 
ifications were reasonable attempts to meet petitioners’ objec- 
tions and individual problems as set forth in their exceptions. 
The reasons therefor are found in the decision which preceded 
tne issuance of the disputed amendment (see Finding of Fact 2), 
and such changes also constitute a reasonable exercise of ad- 
ministrative discretion supported by substantial evidence.’ An 
order or an amendment thereto issued pursuant to the act 
need not adopt as its terms and conditions the exact proposals 
advanced at the hearing by interested members of the milk 
industry. Cf. Queensboro Farms Products, Inc. v. Wickard, 137 
F.2d 969 (2d Cir. 1943); In re Belle Vernon Milk Company, 13 
A.D. 447, 481-482 (1954); In re Pestel Milk Company, supra. 
The amendment effective September 1, 1959, was within the 
scope of the September 11, 1958, notice of hearing in the rule- 
making proceeding which preceded its issuance. The notice was 
patently adequate to support the order issued. Cf. United States 
v. Wrightwood Dairy Co., 127 F.2d 907 (7th Cir. 1942); Pear- 
son v. Walling, 1388 F.2d 655 (8th Cir. 1943); Willapoint Oys- 
ters, Inc. v. Ewing, 174 F.2d 676 (9th Cir. 1949), cert. denied, 
338 U.S. 860 (1949); In re Ideal Farms, Inc. et al., 18 A.D. 1 
(1959), aff'd, 181 F.Supp. 62 (D. N.J. 1960); In re Terrace 
Park Dairy, supra; In re Belle-Vernon Milk Company, supra. 
The hearing held October 1-6, 1958, in Seattle, Washington, was 
available to petitioners for the purpose of adducing evidence with 
respect to proposed changes to producer-handler status and mod- 
ifications of such proposals. 


This conclusion also applies to petitioners’ complaint with 
respect to a lack of hearing on what they characterize as “reg- 
ulation” of production facilities and handling and distributing 
resources and facilities (see section 925.102). It was concluded in 


TIt is not felt that much in the way of evidence is necessary to relieve those subject to reg- 
ulation from proposed regulation. In any event, in view of the expertise of the Secretary, the 
evidence in the record, including statistical information as to the size of producer-handlers 
in the market, is adequate to support the modifications in issue. 
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the recommended decision, as stated above, that the milk of 
producer-distributors who secure supplemental supplies of milk 
from others be made subject to pricing and pooling under the 
order and, conversely, that producer-distributors who do not so 
obtain milk retain their exempt status. The hearing record con- 
tained some indication of the methods producer-handlers used or 
could utilize to adjust their operations so as to handle milk 
outside of the order in addition to their own farm production 
and to retain producer-handler status while actually handling 
milk other than own-farm production. Section 925.102 contains 
the ground rules for exemption of producer-handler milk from 
pricing and pooling as stated in the decision. The regulatory 
scheme set forth in such section is merely an attempt to pre- 
vent the evasion or circumvention of the distinction established 
in the order between producer-handlers and handlers by meth- 
ods employed in the past or those that could be reasonably an- 
ticipated. In the past, elaborate and ingenious schemes have 
been employed to achieve apparent producer-handler status and 
thus to circumvent regulation. See, e.g., Elm Spring Farm, Inc. 
v. United States, 127 F.2d 920 (1st Cir. 1942); In re Martin & 
Costa, 4 A.D. 636 (1945) ; In re John Velozo, 5 A.D. 739 (1946). 
and cases cited therein. 


In this connection petitioners also contend that the contested 
amendment restricts their right to sell barns, cows, milking par- 
lors, etc., and forbids them to own, deal with or otherwise 
contract for other distributing facilities. We do not totally 
agree with petitioners’ construction of order language. In any 
event, the order does not restrict petitioners as alleged’ and their 
position in this regard is bottomed upon an erroneous interpre- 
tation of the regulatory scheme contained in Order No. 25, as 
amended. The order is not intended to prevent nor does it pro- 
hibit any regulated person from doing business. Sections 925.16 
and 925.102 identify and segregate from the class of persons 
(handlers) whose handling of milk the order fully regulates, a 
special category or class of handlers, producer-handlers, who are 
exempt from most of the regulatory requirements of the order. 
Persons not conforming to the specifications for producer- 

® The disputed amendment is not applicable to a producer in his capacity as a producer in 
violation of section 8c(13)(B) of the act (7 U.S.C. 608¢ (13)(B)), as contended by peti- 
tioners. The protested or alleged restrictions apply only when producer-distributors attempt 


to obtain special treatment in their capacity as handlers. Also, the order does not restrict 
petitioners as alleged. Rather, the restrictions are conditions for no regulation. 
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handler status or who do not continue so to conform, become 
subject to the same requirements or regulations as all other 
handlers. Petitioners have no legal right to be exempt from 
regulation. Cf. In re Jacob Tanis et al., swpra. Any exemption 
which they may enjoy stems from the order itself. The au- 
thority of the Secretary to exempt milk or the handler thereof 
from regulation, that is, pricing and pooling, also of necessity 
includes authority to specify the conditions under which such 
privilege may be obtained, subject of course to the statutory 
command that the provisions of the order must be based on ev- 
idence adduced at a public hearing and must tend to effec- 
tuate the declared policy of the act. Petitioners need not seek 
producer-handler status and the consequences which result there- 
from, The order does not restrict petitioners as alleged; rather, 
it is their attempt to avoid regulation which does so. 


Section 925.30 of the order dealing with reporting contains 
no exemption or partial exemption in the case of those handlers 
who qualify under the provisions of the order. The section ap- 
plies to all handlers. The type of information and detail in 
which it is required to be submitted is alike as to all handlers. 
In addition, the order no longer requires that a producer- 
distributor file an appliciaton containing detailed information 
in order to qualify as a producer-handler. (See footnote 2.) 


In support of their contentions that the amendment in issue 
is arbitrary and capricious petitioners point to the change in 
the qualifications for producer-handler status and the failure 
of such amendment to include Kitsap and Mason Counties in 
the regulated marketing area. The discussion in the decision 
with respect to the competitive situation in the two counties 
between regulated and unregulated handlers is not material to 
petitioners’ contention since the modified treatment of producer- 
handlers was not based upon or promulgated by reason of the 
competition in sales between regulated handlers and producer- 
handlers. In addition, regulated producers for whose benefit the 
two counties were proposed to be included in the marketing 
area contended that regulation of the two counties was not 
necessary, that they do not subsidize milk produced in Kitsap 
and Mason Counties, that marketing conditions for producers 
are not made more difficult by the omission of such counties 
from the marketing area and that marketing conditions would 
not be appreciably improved by extension of the marketing area 
as proposed. In view of the fact that the “beneficiaries” of the 
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order denied that the rationale for expansion of the marketing 
area existed, it cannot be said that the failure to include Kitsap 
and Mason Counties therein while restricting producer-handlers 
was arbitrary or capricious. 

In conclusion, the provisions of the amendment effective Sep- 
tember 1, 1959, which petitioners challenge herein constitute 
valid and reasonable exercises of administrative discretion au- 
thorized by the act and are supported by substantial evidence 
in the hearing record upon which such provisions were based. 
The many contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 


ORDER 


In view of the foregoing, the relief requested by petitioners 
is denied and the petition is dismissed. Copies hereof shall be 
served upon the parties. 


(No. 6959) 


In re THE H. E. KOONTZ CREAMERY, INC. AMA Docket No. 127-2. 
Decided January 25, 1961. 


Motion to Amend Exceptions 


Petitioner’s motion to amend its exceptions to the hearing examiner’s report 
is granted in part and denied in part. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PARTIALLY GRANTING MOTION TO AMEND EXCEPTIONS 


In this proceeding under the Agricultural Adjustment Act 
(1933), as reenacted and amended by the Agricultural Market- 
ing Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seq.), the hearing examiner filed a report October 
25, 1960, and an amendment thereto October 27 1960, and peti- 
tioner filed exceptions to the report as amended. On January 12, 
1961, petitioner filed a motion for leave to file amendments to 
its exceptions to the hearing examiner’s report and respondent 
filed an answer to such motion. 
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Petitioner, in the guise of an amendment to its exceptions to 
the hearing examiner’s report, proposes to place into evidence 
a photostat of a news release. This it may not do. Also, official 
notice cannot be taken of such news release as requested by 
petitioner (see section 900.60(d) (7) of the rules of practice). 
However, petitioner’s other proposed amendments consisting of 
a correction of an inadvertent error in the exceptions filed and 
amendments technical in nature and filed out of an abundance 
of caution should be admitted for filing in this proceeding. 


Accordingly, petitioner’s amendments 1, 2 and 3 to its ex- 
ceptions to the hearing examiner’s report are hereby accepted 
for filing. These amendments are not of sufficient substance to 
warrant the referral thereof to the hearing examiner for a 
possible revision of his report pursuant to section 900.64(e) 
of the rules of practice (7 CFR 900.64(e)). 

At the oral argument to be held upon exceptions to the 
hearing examiner’s report, petitioner may also argue for recon- 
sideration of the ruling herein denying the filing of the news re- 
lease in connection with its amendments to its exceptions and 
denying official notice. 


(No. 6960) 


In re LEONARD DUNN, d/b/a CLINTON CATTLE COMMISSION COM- 
PANY. P&S Docket No. 2513. Decided January 3, 1961. 


Cease and Desist—Consent Order 
Respondent consented to an order requiring him to cease and desist from the 
admitted violations. 


Mr. Earl L. Saunders, for complainant. Tolbert & Gillespie, of Hobart, Okla- 
homa, for respondent. Mr. Jack Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the act. The proceeding 
was initiated by a complaint filed October 25, 1960, by the Acting 
Director, Packers and Stockyards Division, Agricultural Mar- 
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keting Service, United States Department of Agriculture. It is 
alleged in the complaint that the respondent, a registered mar- 
ket agency and dealer, is insolvent, and that the respondent had 
operated as a market agency and dealer while insolvent, had 
misused shipper’s proceeds and had failed to keep books and 
records which fully and correctly disclosed all transactions in- 
volved in his business. On November 23, 1960, respondent filed 
an answer denying the charges of the complaint and request- 
ing that the complaint be dismissed. 


An oral hearing in this proceeding was held at Clinton, 
Oklahoma, on December 13, 1960, before Jack W. Bain, Office 
of Hearing Examiners. No evidence was received. At the 
commencement of the hearing the complainant, with leave of 
the examiner, orally amended the complaint to include the ad- 
ditional charge that during the period November 11, 1960, to 
December 13, 1960, the respondent engaged in business as a 
market agency and dealer without maintaining the required 
bond. Following such amendment, respondent filed with the ex- 
aminer an amended answer representing that respondent was 
no longer insolvent but admitting the other allegations contained 
in the complaint, as amended. Respondent, in said amended 
answer, also waives the report of the examiner and consents 
to the issuance of an appropriate order, with findings of fact, 
requiring respondent to cease and desist from violating the 
act and the regulations as set forth in the complaint, as amend- 
ed; to maintain a shippers’ proceeds account in conformity with 
the provisions of section 201.42 of the regulations; and to 
maintain full, complete and accurate accounts, records and 
memoranda covering all transactions involved in his business. 
The attorney for the Packers and Stockyards Division thereupon 
stated that the respondent had submitted additional informa- 
tion to the Division concerning his financial condition, that such 
information indicated to the satisfaction of the Division that as 
of December 13, 1960, respondent was solvent and that the 
Division recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. The Clinton Cattle Commission Company stockyard, Clin- 
ton, Oklahoma, hereinafter referred to as the stockyard, was at 
all times mentioned herein and is now a posted stockyard sub- 
ject to the provisions of the act. 
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2. Respondent is an individual doing business as the Clinton 
Cattle Commission Company, whose address is Clinton, Okla- 
homa. Respondent is registered with the Secretary of Agri- 
culture as a market agency and dealer at the stockyard, and at 
all times mentioned herein respondent was so registered. 


3. Respondent, at all times during the period from on or 
about September 26, 1960, through October 24. 1960, was in- 
solvent, in that respondent’s current liabilities exceeded his cur- 
rent assets at all such times. 


4. Respondent, during the period from September 26, 1960, 
through October 24, 1960, operated as a market agency and 
dealer at the stockyard, notwithstanding the fact that he was 
insolvent during such period. 


5. Respondent, during the period from on or about Septem- 
ber, 26, 1960, through October 11, 1960, used approximately 
$14,500 of shippers’ proceeds for purposes of his own, that is, 
for purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers. 


6. Respondent, during the period June 19, 1959, through 
October 11, 1960, failed to keep such accounts, records, or mem- 
oranda, as fully and correctly disclosed all transactions involved 
in his business as a market agency and dealer at the stock- 
yard. Respondent, during the said period, kept no books of 
account, such as journals, ledgers, cash books, reconciliations of 
his bank accounts and collection records showing the dates of 
sales and payments received. 


7. Respondent, during the period November 11, 1960, to De- 
cember 13, 1960, operated as a market agency and dealer at the 
stockyard without maintaining the bond required by the act 
and the regulations issued thereunder. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
which respondent has admitted, it is concluded that respondent 
has violated sections 307, 312 and 401 of the act (7 U.S.C. 208, 
218, 221), sections 201.29, 201.30, 201.40, 201.41 and 201.46 of 
the regulations (9 CFR 201.29, 201.30, 201.40, 201.41, 201.46) 
and the Act of July 12, 1943 (7 U.S.C. 204). 


Inasmuch as respondent has consented to the issuance of an 
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order and complainant has recommended the issuance thereof, 
such an order will be issued. 


ORDER 
1. Respondent shall cease and desist from: 


(a) Using funds received as proceeds of sales of 
livestock sold on commission for any purpose 
except payment of lawful marketing charges 
in connection with the sales concerned and re- 
mittance of net proceeds to the shippers; 


(b) Operating while insolvent; and 


(c) Operating without maintaining a bond accepted 
in accordance with the act and regulations. 


2. Respondent shall deposit the gross proceeds received from 
the sale of livestock on commission in a separate bank account 
designated as “Shippers’ Proceeds Account” or by some sim- 
ilar identification, and shall not withdraw funds therefrom for 
any purposes except those for which shippers’ proceeds may 
be properly used, in accordance with section 201.42 of the 
regulations under the act (9 CFR 201.42). 


3. Respondent shall keep such accounts, records, and mem- 
oranda, as will fully and correctly disclose all transactions in- 
volved in his business, including (a) a general ledger contain- 
ing accounts showing income, expenses, assets, liabilities, and 
capital invested in his business, (b) a cash book showing in 
detail all cash received and disbursed, (c) periodic recapitula- 
tions of accounts of sales, and (d) monthly reconciliations of his 
bank accounts. 


This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 6961) 


In re JAMES H. SULLIVAN. P&S Docket No. 2512. Decided Jan- 
uary 3, 1961. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until he 
demonstrates that he is no longer insolvent. 
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Mr. Earl L. Saunders, for complainant. Sieler & Brady, of Rapid City, South 
Dakota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The proceeding was initiated by a complaint filed Oct- 
ober 25, 1960, by the Acting Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture. The respondent is registered with 
the Secretary of Agriculture as a dealer to buy and sell cattle in 
commerce for his own account. It is alleged in the complaint 
that the respondent is insolvent and that he failed to pay the 
purchase price of certain livestock which he purchased in 
commerce. On December 19, 1960, respondent filed an amend- 
ed answer to the complaint. The respondent, in said amended 
answer, admits the allegations of fact contained in the com- 
plaint and consents to the issuance, without oral hearing, of 
the order set forth below. Complainant has recommended the 
issuance of such order. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Rapid City, 
South Dakota. Respondent is registered with the Secretary 
under the act as a dealer to buy and sell cattle in commerce 
for his own account, and all times mentioned herein respond- 
ent was so registered. 

2. Respondent is insolvent. As of September 21, 1960, re- 
spondent’s current liabilities exceeded his current assets by 
approximately $14,000. 


8. Respondent, on or about the dates and at the stock- 
yards referred to in the tabulation below, purchased livestock in 
commerce and has failed to pay any part of the purchase price 
of such livestock. 


Date Posted Stockyard Amount 
1960 

September 1 Gordon Sales Company $ 4,498.78 

m 6 Philip Livestock Auction 308.35 

" 7 Alliance Livestock Commission Company 3,488.30 

” 8 Gordon Sales Company 5,359.33 


Total— $13,654.76 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
which respondent has admitted, it is concluded that respond- 
ent is insolvent within the meaning of the act (7 U.S.C. 204) 
and has wilfully violated section 312 of the act (7 U.S.C. 213). 

Complainant has recommended that the order consented to by 
respondent be issued. The order wil be issued. 


ORDER 


Respondent shall cease and desist from failing to pay the 
full purchase price for livestock purchased in commerce. 


Respondent’s registration is suspended for a period of 30 
days and thereafter until such time as he demonstrates that he 
is no longer insolvent. At the request of respondent, when he 
makes such a showing, a supplemental order will be issued in 
this proceeding terminating such suspension after the 30-day 
period. 

This order shall become effective on the sixth day after 
service hereof upon respondent. Copies shall be served upon the 
parties. 


(No. 6962) 


In re JOHN BROMBOLICH et al. P&S Dockets Nos. 2262, 2263, 
2265, 2290-2293, 2295, 2296, 2303, and 2307. Decided January 
6, 1961. 


Stay Order Vacated 


The stay order of December 238, 1960, is vacated and the suspensions of 
respondents as registrants shall become effective. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In these proceedings under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
orders were issued suspending respondents as registrants under 
the act and ordering them to cease and desist fom the violations 
found therein. On December 23, 1960, the suspensions of re- 
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spondents as registrants were stayed to enable them to file 
petitions for rehearing or reargument. All the respondents, 
except John C. Sanford, d/b/a Jack Sanford (P&S Docket No. 
2290), have requested that the suspensions be made effective 
January 9, 1961, and complainant has no objection to the grant- 
ing of this request. Respondent Sanford requests that his sus- 
pension be made effective January 11, 1961, and complainant 
has no objection to the granting of his request. Accordingly, the 
stay order of December 23, 1960, is hereby vacated, and the 
suspensions of the above-listed respondents as registrants un- 
der the act, except John C. Sanford, shall go into effect January 
9, 1961. The suspension of John C. Sanford as a registrant 
shall be effective beginning January 11, 1961. 


(No. 6963) 


HERBERT O. CuDDY v. LAUGHLIN LIVESTOCK COMMISSION COM- 
PANY. P&S Docket No. 2506. Decided January 26, 1961. 


Driving Agency—Mixup—Damages 


Respondent is liable for damages resulting from a mixup of complainant’s 
cattle after they were delivered to respondent’s driving agency. 


Complainant and respondent, pro se. Mrs. Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. 


The proceeding was initiated by an informal complaint filed 
on September 29, 1959, and by a formal complaint dated Jan- 
uary 7, 1960. Complainant, Herbert O. Cuddy, East St. Louis, 
Illinois, alleges that he has not received a proper accounting 
for 17 head of cattle, averaging 625 pounds a head, consigned 
to respondent for sale at the St. Louis National Stock Yards, 
National Stockyards, Illinois. Complainant further alleges that 
a mixup occurred since he received payment for 9 steers and 8 
heifers whereas he shipped 11 steers and 6 heifers, and that 
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absent the mix-up he would have received payment for an addi- 
tional 820 pounds. Complainant is seeking an award of repara- 
tion in the amount of $196.80. 


A copy of the complaint and copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of this 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served on 
respondent by registered mail on August 4, 1960. A copy of the 
investigative report was served on complainant by registered 
mail on August 5, 1960. 


On August 23, 1960, respondent filed an answer in which he 
denied responsibility, alleging that any mix-up which might 
have occured took place before the cattle were delivered to him, 
and he further denied that the weight of the animals shipped 
could have equaled the weight claimed by complainant. 


Complainant requested an oral hearing. Accordingly, Giles H. 
Penstone, Office of the General Counsel, was designated as 
Presiding Officer in the proceeding and he presided at the 
oral hearing that was held in this case on October 28, 1960, 
in East St. Louis, Illinois. Neither party was represented by 
counsel. 


FINDINGS OF FACT 


1. Complainant, Herbert O. Cuddy, is an individual residing 
at 733 North 25th Street, East St. Louis, Illinois. Complainant 
owns and operates a farm near Salem, Missouri. 


2. Respondent, Michael Laughlin, an individual doing bus- 
iness as Laughlin Livestock Commission Company, is now, and 
was at all times mentioned herein, a market agency registered 
with the Secretary of Agriculture to buy and sell livestock on 
a commission basis at the St. Louis National Stock Yards, Na- 
tional Stockyards, Illinois, hereinafter referred to as the stock- 
yard, a posted stockyard subject to the provisions of the Act. 


3. On the evening of September 21, 1959, 11 steers and 6 
heifers belonging to complainant were loaded into a truck at 
a farm owned by L. B. Wisdom near Salem, Missiouri. Two of 
the steers, weighing approximately 750 pounds each, were heav- 
ier than the remaining cattle. The cattle were consigned to 
respondent for sale at the stockyard. 


4. The cattle were delivered and unloaded by the truck 
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driver, M. E. Bowers, at the stockyard at 3:15 a.m. on Septem- 
ber 22, 1960, and were herded through Chute #3 and deposited 
in the “alley,” at which time the driving agency, under con- 
tract to the respondent, drove the cattle to Barn 9, Pen 16, to 
be watered and fed. Mr. White, operator of the diving agency, 
later that same morning, drove 17 head of cattle to the re- 
spondent’s commission pens for sale on that day. 


5. On September 22, 1960, Mr. John Galloway, a cattle 
salesman for respondent, sold for complainant’s account 17 
head of cattle, consisting of 9 steers and 8 heifers weighing a 
total of 9,390 pounds. Nine steers, sold to Arthur Knapp & Sons 
at $24.00 per hundred pounds, weighed a total of 5,155 pounds. 
Eight heifers, sold to Watkins and Company, weighed a total 
of 4,235 pounds; 7 of these heifers, averaging 540 pounds each, 
were sold at $23.00 per hundred pounds, and the other heifer, 
weighing 455 pounds, was sold at $18.00 per hundred pounds. 
The gross proceeds from the sales totaled $2,188.50. 


6. Respondent has refused to pay the amount estimated by 
complainant to represent the difference in value between the 
11 steers and 6 heifers delivered to the stockyard and the 9 
steers and 8 heifers sold. 


7. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The evidence is undisputed that complainant delivered 11 
steers and 6 heifers, consigned to respondent for sale at the 
stockyard, and that there was a mix-up with respect to these 
cattle since respondent paid complainant for 9 steers and 8 
heifers. Under these circumstances respondent is answerable 
to complainant for the resulting loss unless respondent can 
show compliance with his duties as contemplated by the Act. 
McCoy v. Daniels, 18 A.D. 232, 234 (1959). 


Respondent testified that the driving agency, under con- 
tract to him, drove the cattle from the unloading chutes to 
Barn 9, pen 16, and kept these cattle in pen 16 for several 
hours, whereupon Mr. White, operator of the driving agency, 
delivered the cattle to respondent’s commission pens. The rec- 
ord suports this testimony. The bill of lading covering com- 
plainant’s consignment indicates that the cattle were driven 
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down chute +3 and deposited in an “alley” rather than in one 
of the holding pens assigned to the driving agency. The investi- 
gative report indicates that at the time of unloading the cattle 
were taken by the driving agency from the alley to the shed 
pens in Barn 9. 


Respondent contends that he sold the same cattle that were de- 
livered to him at his commission pens by the driving agency 
and that “any exchange of steers or heifers would have had to 
happen” while the cattle were in Barn 9, for which he denies 
responsibility. This contention ignores the fact that respondent 
is legally responsibile to his principal, the complainant, for any 
failure to account for the consigned animals after the animals 
are placed in respondent’s custody. The driving agency, under 
contract to respondent, took custody of the cattle as agent for 
the respondent, and therefore delivery to the driving agency was 
in legal effect delivery to the respondent. McCoy v. Daniels, 
supra at page 235; Farris v. Daniels, 18 A.D. 806, 808 (1959) ; 
see section 403 of the Act (7 U.S.C. 223). Therefore, respondent 
is liable for damages resulting from a mix-up which occurred 
after delivery of the animals to the custody of the driving 
agency. 

The evidence is undisputed that the mix-up had to occur 
subsequent to the time at which the driving agency obtained 
custody of the cattle at the unloading chute, thereby establish- 
ing that it occurred while the cattle were legally within the 
custody of the respondent. It follows that respondent has 
failed to furnish reasonable stockyard services and to observe 
reasonable practices in respect thereto in connection with com- 
plainant’s cattle, in violation of sections 304 and 307 of the 
Act (7 U.S.C. 205, 208). 


There remains the question of how many cattle were involved 
in the mix-up. Complainant alleges that two of the steers con- 
signed were heavier than the remaining cattle. Complainant’s 
son, Larry W. Cuddy, also testified that two steers were larger 
than the rest and he estimated the weight of these two steers 
to be approximately 800 pounds each at the time of shipment. 
In an affidavit included in the investigative report, Mr. Bowers, 
the truck driver, estimated the weight of these two heav- 
ier steers to be 750 pounds each at the time of shipment. Since 
all of the cattle that respondent sold for complainant’s account 
weighed between 400 and 600 pounds each, it is clear that the 
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mix-up involved at least these 2 heavier steers. The evidence 
does not establish any further mix-up and any conclusions with 
respect thereto would be wholly conjectural. 

Finally, there is the question of the amount of damages com- 
plainant sustained as a result of this mix-up. Although the 
weight of some of the cattle shipped is in dispute and can only 
be approximated, it is well established that damages are not 
rendered uncertain because they cannot be calculated with ab- 
solute exactness. It is sufficient if a reasonable basis of com- 
putation is afforded, although the result be only approximate. 
Eastman Co. v. Southern Photo Co., 273 U.S. 359, 379 (1927) ; 
Natural Bridge Pkg. Co. v. Ganey, 15 A.D. 818, 823 (1956). 


The last time the cattle were weighed prior to the shipment 
in question was at the time complainant purchased them on 
March 21 and March 25, 1959, at which time the animals 
weighed a total of 5,935 pounds or an average of 349 pounds 
each. On May 8, 1959, complainant mortgaged the cattle to First 
National Bank, Salem, Missouri, at which time he estimated 
the weight of the livestock to be 400 pounds each. The cattle 
were kept on pasture for the entire period during which com- 
plainant owned them. To have reached an average weight of 
625 pounds a head by the date of shipment, as alleged by 
complainant, it would have been necessary for the cattle to 
gain an average of 276 pounds a head from the time of pur- 
chase. If the estimated weight at the time the mortgage was 
given is correct, it would have been necessary for the cattle to 
gain an average of 225 pounds a head from the date of the mort- 
gage to the date of the shipment. Respondent contends that 
cattle, which were on pasture and not grain or corn fed, would 
not gain that much weight. Complainant contends that the pas- 
ture for the cattle was dry lespedza with a high protein content 
and that the gain claimed would be a reasonable gain under the 
circumstances. The testimony here is highly speculative and does 
not provide an adequate basis for estimating damages. 

However, other evidence in the record does provide a basis 
for computing the weight of the two heavier steers. In his affi- 
davit, Mr. Bowers estimated 11 head of cattle to be an av- 
erage of 600 pounds each at the time of shipment. He further 
stated in his affidavit that he saw 8 or 9 of complainant’s steers 
in respondent’s commission pens early on the morning of the 
sale and that these were the steers he estimated to weigh ap- 
proximately 600 pounds each at the time of shipment. Respond- 
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ent testified that these steers observed by Mr. Bowers were those 
which were sold to Arthur Knapp & Sons at an average weight 
of a little more than 572 pounds. Allowing for shrinkage, the 
figure of 572 pounds corroborates Mr. Bowers’ estimate of 600 
pounds at the time of shipment. It is reasonable, therefore, to 
conclude that the two larger steers also weighed the amount 
estimated by Mr. Bowers, 7.e., 750 pounds each. 


The amount to be allowed for shrinkage on these two steers is 
in dispute. Respondent testified that cattle on pasture could 
lose as much as 50 pounds a head in shrinkage. Complainant tes- 
tified that cattle “coming off a dry pasture” would only shrink 
25 pounds a head in transit. The only other evidence in the 
record to support any estimate of shrinkage is the amount of 
shrinkage actually sustained by the nine steers sold to Arthur 
Knapp & Sons. These 9 steers were the cattle Mr. Bowers es- 
timated to be 600 pounds each and they were sold at a weight of 
572 pounds each at $24.00 per hundred pounds. It is reasonable 
to conclude that the two larger steers, coming from the same 
pasture and being transported the same distance, would shrink 
proportionately, 7.¢€., 4-2/3% or 35 pounds each, and would com- 
mand at least as great a price per hundred pounds, 7.e., $24.00. 


Complainant was paid for two more heifers than he shipped. 
The 7 heifers, sold to Watkins and Company at $23 per hundred 
pounds, averaged 540 pounds each so that 2 of the heifers were 
sold for a total price of $248.40. Complainant should have been 
paid for the two steers involved in the mix-up, instead of the 2 
additional heifers which were in fact sold. The extent of 
damages complainant suffered as a result of the mix-up will 
thus be taken to be the difference between the price received for 
the two heifers ($248.40) and the estimated price for the two 
steers which should have been sold. Two steers, weighing 750 
pounds each, shrinking 4-2/3% or 35 pounds each and selling at 
$24 per hundred pounds, would bring a total price of $343.20, 
or $94.80 more than the two heifers. 


ORDER 


Respondent shall pay the complainant, within 30 days from 
the date hereof, the sum of $94.80 as reparation, with interest 
thereon at the rate of 5% per annum from September 24, 1959, 
until paid. 


Copies hereof shall be served on the parties. 
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(No. 6964) 


TURTLE VALLEY FARMS v. RIEHM PRODUCE Co. PACA Docket 
No. 7787. Decided January 9, 1961. 


Acceptance—Failure to Prove Breach of Warranty— 
Rejection Without Reasonable Cause—Damages 


Respondent accepted the first four truckloads of onions and is liable for the 
contract price since he failed to prove any breach of the contract on the 
part of complainant. The last two truckloads were rejected by respondent 
without reasonable cause but complainant failed to establish its dam- 
ages and is awarded a nominal amount of $1 on each of the two truck- 


loads. 


Robert T. Drake, of Chicago, Illinois, for complainant. Riehm & Allen, 
of Garner, Iowa, for respondent. Mr. George R. Springborg, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


M 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on September 3, 1959. Com- 
plainant seeks to recover a total of $3,583.75. This is alleged to 
be the unpaid balance of the purchase price of three out of 
the four truckloads of onions actually sold and delivered to 
respondent in February and March of 1959, plus damages sus- 
tained by complainant on two additional truckloads of onions 
purchased by respondent on March 3, 1959, but not accepted 
from complainant. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
October 5, 1959. A copy of the report of investigation was 
served upon complainant on the same day. Respondent’s answer, 
including a counterclaim, was filed October 21, 1959. 


Respondent admits the purchases and deliveries of the four 
truckloads of onions as alleged in the complaint, but denies that 
three truckloads of the onions delivered were of a merchant- 
able “utility” grade as represented by complainant. Respondent 
further admits purchasing the two additional truckloads of 
onions, but alleges that on the basis of his experience with the 
three truckloads he concluded complainant would be unable to 
deliver merchantable “utility” grade onions and therefore re- 
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garded the contract as a nullity. By the way of a counterclaim, 
respondent seeks an award of $1,160.45 as damages occasioned 
by complainant’s failure to deliver merchantable “utility” grade 
onions as agreed and asks that this amount be offset against 
the unpaid balance of the purchase price of the three truck- 
loads. Respondent has offered to pay complainant $872.30 on 
these loads. Respondent requested an oral hearing. 

An oral hearing was held at Britt, Iowa, on August 5, 1960. 
Both parties were represented by counsel. James D. Swan, Jr., 
testified for complainant and respondent testified in his own 
behalf. Complainant filed a brief in support of its claim. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James D. 
Swan, Jr., and Edith B. Swan, doing business as Turtle Valley 
Farms, whose address at the time of the transactions involved 
herein was R.F.D. #1, Delavan, Wisconsin, and whose present 
address is R.F.D. #2, Elkhorn, Wisconsin. At the time of the 
transactions involved herein, complainant was not licensed un- 
der the act. 


2. Respondent is an individual, Paul R. Riehm, doing business 
as Riehm Produce Co., whose business address is Britt, Iowa. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about the dates hereinafter indicated, in the course 
of interstate commerce and by oral contract, complainant sold 
to respondent six truckloads of onions, in the quantities and of 
the kinds described below, and at the prices shown, all f.o.b. 
Delavan, Wisconsin: 


Date Unit Truckload 
of Sale Quantity and Kind Price Price 
2-17-59 615 bushels “utility” $1.25 $ 768.75 
Yellow Globe Onions 

2-25-59 660 bushels “utility” 1.25 825.00 
Yellow Globe Onions 

2-25-59 570 bushels “utility” 1.50 940.00 
Yellow Globe Onions 
50 bushels Jumbo “utility” 1.70 
Yellow Globe Onions 

2-27-59 625 bushels “utility” 1.75 1,093.75 
Yellow Globe Onions 

3-3-59 Approximately 600 bushels “utility” 1.75 1,050.00 


Yellow Globe Onions 
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Date Unit Truckload 
of Sale Quantity and Kind Price Price 
3-3-59 Approximately 600 bushels “utility” $1.75 $1,050.00 


Yellow Globe Onions 





Total $5,727.50 


4. From February 17 to March 3, 1959, pursuant to the first 
four contracts made from February 17 to February 27, 1959, 
complainant delivered to respondent at Delavan, Wisconsin, four 
truckloads of onions. Respondent thereafter caused all of these 
onions except 25 bushels unloaded from the second truckload at 
Renwick, Iowa, to be transported by truck to San Antonio, 
Texas. 


5. When the first purchase contracts were made, complain- 
ant orally informed respondent that the onions were off-grade, 
being re-picked culls from No. 1’s which had heavy “cullage” 
because of a considerable amount of hidden decay. At the time 
the second and third truckloads were purchased, complainant 
further cautioned respondent against any long shipment because 
of the onions’ poor carrying quality. 

6. During the period the purchase contracts were made, good 
quality midwest Yellow Globe medium onions were selling on the 
Chicago market for from $2.60 to more than $4.00 per 50-pound 
sack and 17 bushels resorted from the 25 bushels unloaded at 
Renwick, Iowa, brought a price of $3.50 per bushel at Fort 
Dodge, Iowa. 

7. Federal inspections made at San Antonio, Texas, of the 
second and third truckloads on March 5, 1959, and of the 
fourth truckload on March 6, 1959, showed the following condi- 
tion of the onions: 


Second truckload 

“From 14 to 33% average approximately 25% decay con- 
sisting of Gray Mold Rot and Bacterial Soft Rot in various 
stages, mostly advanced and mostly following breakdown. 
Average 2% serious damage by sprouts.” 


Third Truckload 

“Each lot 10 to 40% decay consisting of Gray Mold Rot 
and Bacterial Soft Rot and Bacterial Soft Rot in various 
stages and mostly following breakdown. In ‘medium stock’ 
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average 2% serious damage by breakdown, and 2% ser- 
ious damage by sprouts.” 


Fourth truckload 

“28 to 50% average approximately 35% decay consist- 
ing mostly of Gray Mold Rot, some Bacterial Soft Rot in 
various stages, mostly advanced and mostly following 
breakdown. Average 4% serious damage by breakdown. 
Average 3% serious damage by sprouts. Remainder firm, 
and slightly damp.” 


8. The onions in the second, third and fourth truckloads 
were resorted at San Antonio and those found to be saleable, 
444 bushels out of load two, 445 bushels out of load three, and 
463 bushels out of load four, were sold for respondent by the 
San Antonio Brokerage Company to the Riojas Produce Com- 
pany for $2.40, $2.65, and $2.90 per bushel, respectively. 


9. Respondent paid the $768.75 purchase price of the first 
truckload at the time of its loading. On March 1, 1959, respond- 
ent delivered to complainant a check for $1,740, representing the 
balance of the purchase price of the second and third truck- 
loads after crediting a $25 allowance made by complainant to 
respondent on the first truckload. On March 38, 1959, respondent 
delivered to complainant respondent’s check for $1,093.75, the 
purchase price of the fourth truckload. Respondent subsequently 
stopped payment on the checks for $1,740 and $1,093.75, and 
no part of these amounts has been paid. 


10. From on or about March 3 to March 12, 1959, complain- 
ant had two lots of 600 bushels each of “utility” grade Yellow 
Globe onions available for delivery to respondent at Delavan, 
Wisconsin. 


11. On or about March 11, 1959, complainant learned that 
respondent would not take delivery of the last two truckloads 
of approximately 600 bushels of onions each purchased on 
March 3, 1959, and complainant sold these quantities on or 
about March 12 and March 19, 1959, through the Skokie Pro- 
duce Company, Chicago, Illinois, realizing $1.10 and $1.15 per 
bushel, or $660 and $690, respectively. 


12. The formal complaint was filed on September 3, 1959, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The parties are in agreement that respondent contracted to 
purchase from complainant six truckloads of “utility” grade 
Yellow Globe onions, f.o.b. Delavan, Wisconsin. The purchase 
price to be paid for each load, varying from $1.25 to $1.75 per 
bushel, likewise is not in dispute. It further is agreed that re- 
spondent accepted the first four truckloads of onions from com- 
plainant at Delavan, Wisconsin. However, while recognizing his 
liability for the purchase price of the first truckload (which al- 
ready has been paid), respondent denies liability for the full 
purchase price of the remaining three truckloads he accepted 
and additionally asserts a counterclaim of $1,160.45 for dam- 
ages, contending that complainant breached its warranty that 
the onions were of “utility” grade and merchantable. 


Having accepted the four truckloads of onions, respondent be- 
came liable to complainant for the purchase prices thereof, less 
any damages shown to have been sustained by respondent as a 
result of any breach of contract or warranty by complainant. 
It first is necessary, therefore, to consider what sort of warranty 
was involved. Respondent seemingly takes the position that com- 
plainant, in describing the onions as “utility” grade, made an 
express warranty. We hasten to point out that there is no “util- 
ity” grade of onions under United States Standards, and there 
is no evidence that the term has any well-defined or generally 
accepted meaning to the trade. At most, according to complain- 
ant’s testimony, the term has occasional use in Wisconsin and 
Michigan to describe an onion which is inferior to U.S. No. 2, 
yet has some utility value. Respondent’s own testimony is that he 
had never dealt in “utility” grade onions before, that he had not 
encountered nor heard the term used prior to these transactions, 
and that, to use his own words, “. .. it was ...a new 
gimmick .. .” 

Respondent would nevertheless have us believe that he under- 
stood “utility” grade to mean onions just below U.S. No. 1, and 
he attempts to justify his alleged misunderstanding in this regard 
by saying he relied on complainant’s explanation of such term. 
Respondent’s position is not supported by the record. Complain- 
ant’s witness testified convincingly that on at least two occa- 
sions he informed respondent that these were off-grade onions, 
being re-picked culls from No. 1’s which had heavy “cullage” 
because of hidden decay, that they would contain up to 20% 
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of hidden decay in the form of neck rot and other defects, and 
that they had poor carrying quality and should be sold locally. 
Even more convincing is the further fact that good quality mid- 
west Yellow Globe medium onions were at that very time selling 
in the general area for prices so substantially greater than those 
being paid by respondent here that respondent obviously could 
not have been laboring under any misapprehension as to the true 
quality of the “utility” grade he was buying. In other words, 
we would accept the low contract prices here as evidencing the 
quality of the commodity purchased. See Simon & Dunlap v. Mal- 
oney, 14 A.D, 24. Any asserted belief on respondent’s part, un- 
der the circumstances, that these onions would narrowly miss 
being U.S. No. 1 grade was without foundation in reason. On 
the basis of the prices referred to and upon the other evidence 
of record, we cannot accept respondent’s apparent contention 
that complainant made and breached an express warranty as 
to grade and quality. Respondent received precisely what he 
bargained for. 


Ordinarily, in an f.o.b. sale where goods are bought by de- 
scription, there is an implied waranty that the goods were of 
merchantable quality and condition at the time of shipment. Re- 
spondent seemingly contends further that such an implied war- 
ranty of merchantable quality and condition existed here and 
was breached by complainant. The answer is that it also is a 
general rule of law that a warranty may not be implied in con- 
flict with the express terms of the contract. Hugo V. Loewi, Inc. 
v. Smith, 186 F. 2d 858 (9th Cir. 1951); Fruit Dispatch Co. v. 
C. C. Taft., 197 Ia. 409, 197 NW 302 (1924); Handel Co. v. 
Klein’s Celery, 14 A.D. 1114. In view of respondent’s knowledge, 
as conveyed repeatedly to him by complainant concerning the 
doubtful condition of the onions at the time of purchase and the 
attendant risk involved in buying such onions, it is concluded 
that there was no implied warranty of merchantability in the 
purchase of the four truckloads of onions. 


The additional question of whether there was a breach of the 
implied warranty of suitable shipping condition also is raised by 
respondent, at least by inference, and was both discussed in cor- 
respondence contained in the investigation report and mentioned 
by complainant at the hearing. The suitable shipping condition 
rule speaks of delivery without abnormal deteroration at the des- 
tination specified in the contract of sale, provided the shipment 
is handled under normal transportation service and conditions. 
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The implied warranty of suitable shipping condition clearly could 
not be invoked here by respondent, because respondent took pos- 
session of the onions at shipping point and no destination was 
specified in the contract of sale. Harte McCabe v. Higgins Po- 
tato Co., 17 A.D. 1022; James Burns & Sons v. Dakota Chief 
Sales Co., 19 A.D. 110. 

As we have seen, the respondent here has not sustained the 
burden of proving the breach of any warranty, either express 
or implied, by complainant in these transactions. It therefore, is 
unnecessary for us to consider the resulting damages claimed 
by respondent. There being no breach of contract on complain- 
ant’s part, respondent’s counterclaim should be dismissed. 

We conclude that the four truckloads of onions delivered to 
respondent were in compliance with the terms of the contracts 
of sale and the failure of respondent to make full payment 
promptly to complainant is in violation of section 2 of the 
act. Reparation should be awarded complainant in the amount 
of the total adjusted contract prices of $3,602.50 for the four 
truckloads of onions, less the amount of $768.75 paid for the 
first truckload, or the net amount of $2,833.75, plus interest. 

There remains for consideration complainant’s additional 
claims for damages allegedly sustained as the result of respond- 
ent’s failure to take delivery of the fifth and sixth truckloads of 
onions. These contracts called for the same quality onions as 
the first four loads. The evidence is that complainant had 
available for delivery shortly after the date of purchase two 
additional lots of 600 bushels each of the “utility” grade onions 
purchased by respondent, but respondent failed to call for them 
and in fact, made it known to complainant around March 11 that 
these purchases were repudiated. The only attempted justifica- 
tion offered by respondent for failing to take delivery of these 
remaining loads was that complainant had breached the con- 
tracts with respect to the quality of three of the first four 
loads, hence respondent rightfully concluded complainant could 
not satisfy the contracts as to these purchases. We have seen 
that respondent has failed to establish his contention in this re- 
gard. There is no question but that respondent’s failure to call 
for the remaining onions purchased, or his repudiation of the 
contract before taking delivery, constituted breach of contract, 
rejection without reasonable cause, and a violation of section 2 
of the act. Gammage v. P. L. Holland & Sons, 2 A.D. 20; Color- 
ado Produce Dist. v. Brown Brokerage Co., 5 A.D. 388. 
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Complainant claims damages sustained in connection with the 
rejected truckloads of $390 and $360, respectively. The proper 
measure of damages where a shipment is rejected without reas- 
onable cause is the difference between the contract price and 
the market price at the time and place where the shipment ought 
to have been accepted. Where the seller promptly and properly 
resells the produce, the resale price is considered to represent 
the market value. However, the burden of proving such value 
as a measure of the damages resulting from respondent’s breach 
of contract rests upon complainant. Piazza Company v. Bere 
Fruit Company et al., 138 A.D. 400; Kenworthy v. Southwestern 
Potato Pre-Pac, 19 A.D. 487. As proof of the market value of 
the onions at Delavan, Wisconsin, on or about March 11, 1959, 
complainant offers in evidence accounts of sales submitted by 
Skokie Produce Company, Chicago, Illinois, showing proceeds ob- 
tained from the sales of two loads of 600 bushels each of 
“utility” onions. 


It appears that the two truckloads of onions in question were 
picked up at Delavan, Wisconsin, by Skokie Produce Company 
on or about March 12 and March 19, respectively, on a con- 
signment basis, but there is no indication as to how, where or 
when they were resold by Skokie Produce Company, or as to 
what prices were obtained. In our opinion, complainant has 
failed to establish that a prompt and proper resale was had 
with respect to these two truckloads, and we are unable to accept 
the results of such resales as indicative of the market value of 
the onions involved. 


We conclude that complainant has failed to sustain its burden 
of proof with respect to establishing its damages resulting from 
respondent’s breach of contract with respect to the last two 
truckloads, and therefore is entitled to only a nominal amount 
of $1 in connection with each such contract. 

Reparation should be awarded complainant in the amount of 
$2,833.75 for the first four truckloads of onions purchased and 
accepted by respondent, plus nominal damages in connection with 
the last two truckloads purchased but rejected by respondent, 
or a total of $2,835.75, plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,835.75, plus interest there- 
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on at the rate of 5 percent per annum from April 1, 1959, until 
paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances shall be published. 

Copies of this order shall be served upon the parties. 


(No. 6965) 


O. D. Hurr, JR., INC. v. MARVIN GRAY. PACA Docket No. 7785. 
Decided January 17, 1961. 


Petition for Reconsideration—Dismissal 


The order of October 19, 1960, is supported by the evidence of record 
and by the law applicable thereto. : 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on October 19, 1960, awarding reparation to com- 
plainant in the amount of $584.87. A copy of the order was 
Served upon respondent on or about October 21, 1960. On No- 
vember 17, 1960, the Department was informed by telegram 
from respondent’s attorney that respondent desired to file a peti- 
tion for reconsideration of the order of October 19 and requested 
an extension of time within which to submit the petition. The 
order of October 19, 1960, was stayed on November 17, 1960, 
pending the issuance of a further order in this proceeding and 
an extension of time was granted to respondent, to December 7, 
1960. Respondent filed the petition for reconsideration on De- 
cember 7, 1960. 


Respondent, in its petition, alleges that our order of October 
19 is in error in concluding that respondent failed to prove its 
damages resulting from a breach of contract by complainant. 
Briefly put, respondent contends that proof of such damages are 
present in the record. Respondent attempts to prove this point 
in its petition but bases its argument almost entirely upon the 
suitable shipping condition rule, which it apparently feels is 
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applicable in this case. Respondent’s argument is without merit, 
however, for it was clearly stated, on page 5 of our order of Oc- 
tober 19, 1960, that the suitable shipping condition rule was 
not applicable under the f.o.b. acceptance final terms of the 
contract involved in this proceeding. 


Respondent, in its petition, further urges that we take notice 
of the alleged loss of $300 in profits, together with handling 
charges in the amount of $93.56 incurred in connection with this 
shipment. Adverting to our order of October 19, on page 6, we 
stated in connection with this claim that “No documentary evi- 
dence is submitted to support this request. Respondent, further, 
does not explain how it arrives at the figure of $300, which is 
stated to be the extent of its loss with respect to profits. Upon 
such a scanty record, we conclude that respondent has failed 
to prove that it is entitled to the amount requested in its coun- 
terclaim and that such counterclaim should be dismissed.” Re- 
spondent has given us no basis for reaching any conclusion dif- 
ferent from that arrived at in our order of October 19, 1960, 
regarding the alleged loss of profits and the claim for handling 
charges. 

We have reviewed the order of October 19, 1960, and we are 
of the opinion that it is supported by the evidence of record 
and by the law applicable thereto. The petition is, therefore, 
dismissed and the stay order of November 17, 1960, is vacated. 
The reparation awarded in the order of October 19, 1960, 
shall be paid within 30 days from the date of this order. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6966) 


CHARLES MERLINA COMPANY v. SID LIPSIG & COMPANY. PACA 
Docket No. 8128. Decided January 17, 1961. 


Breach of Contract—Damages 


Respondent failed to ship to complainant potatoes meeting contract require- 
ments and is therefore liable to complainant for damages resulting from 
respondent’s breach of the contract. 
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Complainant pro se. Mr. Harry Wickman, of Chicago, Illinois, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on June 8, 1960, complain- 
ant requests an award of reparation in the amount of $129, 
which amount allegedly represents the difference in price of a 
carload of potatoes purchased from respondent and rejected by 
complainant at destination for failing to meet contract require- 
ments, and the price of a carload of potatoes purchased as a 
replacement by complainant at contract destination. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 22, 1960. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 25, 1960. Respondent filed 
an answer to the formal complaint on September 14, 1960. 

In his answer respondent alleges that complainant purchased 
the replacement car before the expiration of time given respond- 
ent to furnish such replacement, and also appears to question 
the distinction made by complainant between potatoes packed 
in paper sacks and those packed in burlap bags, in terms of 
money value, in the light of the Federal Market News Service 
reports at contract destination, Pittsburgh, Pennsylvania, be- 
tween February 8 and February 15, 1960. Respondent, in the 
answer, also requested that the complaint be dismissed. 

Since the amount involved in this proceeding is under $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles Merlina, doing bus- 
iness as Charles Merlina Company, whose address is 2020 Small- 
man Street, Pittsburgh, Pennsylvania. 


2. Respondent is an individual, Sidney I. Lipsig, doing bus- 
iness as Sid Lipsig & Company, whose address is 1425 South 
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Western Avenue, Chicago, Illinois. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. On February 5, 1960, in the course of interstate com- 
merce, respondent sold to complainant 860 50-pound sacks of 
washed Russet potatoes, “Big K” brand, U.S. No. 1 grade, size 
A, packed in new burlap bags, at $5.70 per hundredweight, 
contained in rolling car PFE 3151. It was understood between 
the parties that both the price and grade set forth above were 
on a delivered basis, Pittsburgh, Pennsylvania. 


4, The contract between the parties was negotiated by a 
broker, John H. Postel & Son, of Pittsburgh, Pennsylvania. The 
broker issued a Standard Confirmation of Sale on the date of 
sale, February 5, 1960. 


5. Pursuant to the contract set forth above, car PFE 3151 
was diverted from Chicago, Illinois, to complainant in Pitts- 
burgh, Pennsylvania, where it arrived on or about February 8, 
1960. A Federal inspection on that date of the potatoes con- 
tained in car PFE 3151 established that the shipment was not 
U.S. No. 1 grade, whereupon the carload was rejected by com- 
plainant. 


6. Following complainant’s rejection of car PFE 3151 and 
on the same date, the broker telephoned respondent regarding a 
replacement for the shipment rejected by complainant. No re- 
placement was provided by respondent and on Thursday, Feb- 
ruary 11, 1960, the broker sent a telegram, as follows, to re- 
spondent: 


“YOU ADVISED TELEPHONE MONDAY YOU HAD 
SEVERAL CARS BURLAP FIFTIES ROLLING AND 
AGREED REPLACE. MERLINA REQUESTS AD- 
VISE YOU UNLESS RECEIVES REPLACEMENT 
CAR BURLAP FIFTIES 15-20% TENOZ. PER ORIG- 
INAL CONFIRMATION HE PURCHASING CAR 
ELSEWHERE AND INVOICING YOU ANY DIFFER- 
ENCE INVOLVED. MUST HAVE REPLY BY 12th 
OTHERWISE REPLACING ELSEWHERE 12th.” 


Respondent, in reply, sent the following wire to the broker on 
February 11: 


“ANSWERING ALSO REFERENCE OUR PHONE 
CONVERSATION PFE 3151 POTATOES SOLD MER- 
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LINA REFER TO YOUR CONFIRMATION THIS 
CAR SOLD CHICAGO DIVERSION DAY OF SALE 
NOTHING STATED AS TO REPLACEMENT PER 
OUR CONVERSATION FEB 8 AFTER REFUSAL OF 
CAR POTATOES BY MERLINA YOU ASKED FOR 
ANOTHER CAR AS WE COULD NOT GET TOGETH- 
ER ON ADJUSTMENT WE STATED WE HAD SEV- 
ERAL ROLLING AND WOULD TRY AND PICKOUT 
CAR OF BURLAPS IF ANY ARRIVED IN CHICAGO 
TO DATE WE HAVE NOT HAD ANY BUT PAPER 
FIFTIES WE OFFERED TO GIVE MERLINA ONE 
FROM CHICAGO TODAY JUST TO KEEP PEACE 
IN FAMILY BUT HE INSISTS ON BURLAP SORRY 
WE CANNOT GIVE HIM SOMETHING WE HAVE 
NOT GOT WE CLOSING OUR FILES.” 


7. On February 11, 1960, between 5:30 and 6:00 p.m., com- 
plainant, acting through the broker, John H. Postel & Son, 
purchased a carload of potatoes, PFE 5671, from Rolland Jones 
Potatoes, Inc., as a replacement for car PFE 3151, at a price, 
delivered Pittsburgh, Pennsylvania, of $6 per hundredweight. 
With the exception of price, the specifications relating to the 
purchase of the potatoes in car PFE 5671 were similar to those 
having to do with the purchase from respondent of car PFE 
3151. 

8. Car PFE 5671 was shipped to complainant on February 
12, 1960. Complainant, on that same day, sent respondent the 
following wire at 12 o’clock noon: 

“ACCOUNT YOUR FAILURE DELIVER CAR RUS- 
SETS WE HAVE PURCHASED REPLACEMENT 
BASIS 6.00 CWT. APPRECIATE YOUR CHECK 
AMOUNT 129.” 

9. On February 12, at 12:15 p.m., respondent sent the fol- 
lowing wire to the broker: 

“WE HAVE LOCATED CAR BURLAP AS PER 
YOUR WIRE FEB. 8 WE DIVERTING TO MER- 
LINA FROM ST. LOUIS ADVISE IF SATISFAC- 
TORY.” 
The broker, at 1:35 on the same day, sent the following reply 
to respondent: 
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“SORRY TOO LATE. YOU ADVISED TELEPHONE 
YESTERDAY ALSO NIGHT LETTER NOT REPLAC- 
ING BURLAP FIFTIES YOU CLOSING FILE. WE 
CONVEYED THIS INFORMATION TO MERLINA 
AND MERLINA ADVISES BOUGHT CAR ELSE- 
WHERE BASIS 6.00 REQUESTING DIFFERENCE 
FROM YOU, 129.00” 


10. The formal complaint was filed on June 8, 1960, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that respondent sold to complainant, on Feb- 
ruary 5, 1960, 860 50-pound sacks of washed Russet potatoes, 
“Big K” brand, U.S. No. 1 grade, size A, packed in new bur- 
lap bags, contained in rolling car PFE 3151, at $5.70 per hun- 
dredweight, delivered Pittsburgh, Pennsylvania. It is likewise 
undisputed that the potatoes in car PFE 3151 failed to grade 
U.S. No. 1 on arrival at contract destination, Pittsburgh, Penn- 
sylvania, on February 8, 1960, in breach of contract, and that 
shipment was rejected by complainant on that date due to the 
failure of the potatoes to meet contract requirements as to 
grade. 


Following complainant’s rejection of the potatoes in car PFE 
3151, respondent and the broker, John H. Postel & Son, com- 
municated between themselves regarding the possibility of a 
replacement car being furnished to complainant by respondent 
in lieu of the shipment that had been rejected. It appears that 
complainant waived his right to an immediate replacement by 
respondent and agreed to allow respondent additional time, un- 
til February 12, 1960, in which to make a replacement meeting 
contract requirements. It further appears that respondent no- 
tified complainant on February 11, 1960, that respondent had 
no replacement available that would meet contract requirements 
and that respondent was “closing our files’ in the matter, 
whereupon complainant himself purchased a replacement on the 
open market. 


In the light of all the evidence, it is. quite clear—and we 
so conclude—that respondent’s failure to ship potatoes to com- 
plainant meeting contract requirements was a breach of that 
contract, for which complainant may now claim damages. The 
measure of complainant’s damages is a difference between the 
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contract price of the potatoes purchased from respondent $2,451, 
and the price of the carload purchased by complainant as a re- 
placement on February 11, 1960, $2,580, which difference 
amounted to $129. While the replacement might have been pur- 
chased cheaper had the potatoes been bought prior to Febru- 
ary 11, we do not consider it necessary to go into this ques- 
question in detail, since the delay in the purchase of the re- 
placement was due to the failure of respondent to ship potatoes 
meeting contract requirements in the first place and since the 
delay was granted to respondent as a favor by complainant in 
order that respondent might have sufficient time to furnish a 
replacement for car PFE 3151 which had been rejected on 
February 8. 


Another point, however, raised by respondent in his defense 
to the formal complaint relates to that part of the contract 
specifying potatoes packed in burlap bags. Respondent contends, 
apparently, that this specification is one which has no real 
bearing on the quality of the potatoes involved in the contract 
and that complainant’s insistence upon potatoes packed in bur- 
lap bags, as opposed to potatoes packed in paper bags, was a 
trivial distinction which would not be reflected in terms of 
money value. As evidence of this fact, respondent submits quo- 
tations purporting to cover the Pittsburgh market from Feb- 
ruary 8-15, 1960. Overall, it appears to be respondent’s position 
that he could and would have made a replacement to complain- 
ant in accordance with his telegram of February 11, 1960, ad- 
dressed to the broker, but for complainant’s insistence upon bur- 
lap bags. 

The contract between the parties specified U.S. No. 1-A po- 
tatoes, packed in new 50-pound burlap bags. Respondent under- 
took to ship potatoes to complainant meeting the terms of that 
contract and failed. In making a replacement, respondent was 
bound to follow the contract specifications set forth under the 
terms of the contract between complainant and himself and was 
not at liberty, without the consent of complainant, to alter or 
amend these specifications in any way. Not only did complainant, 
in substance, refuse to alter the specifications and accept paper 
bags in place of burlap sacks; complainant expressly insisted 
upon the replacement being contained in burlap sacks. It is our 
opinion, and we so conclude, that complainant was within his 
rights in insisting upon potatoes in burlap sacks, as set forth in 
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the contract, and that this defense as presented by respondent 
is without merit. 

Pursuant to the foregoing, it is concluded that respondent’s 
failure to ship to complainant potatoes meeting contract re- 
quirements is a breach of such contract, and a violation of sec- 
tion 2 of the act, for which damages should be awarded to com- 
plainant from respondent in the sum of $129, with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $129, with interest thereon at the 
rate of 5 percent per annum from March 1, 1960, until paid. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6967) 


ANAYA FARMS v. PRODUCE DISTRIBUTORS. PACA Docket No. 
7895. Decided January 23, 1961. 


Breach of Contract—Counterclaim—Damages 


It is concluded that complainant’s failure to deliver produce meeting con- 
tract requirements was in violation of the act and respondent’s counter- 
claim for damages is granted. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed with the Department on De- 
cember 18, 1959, it is alleged that complainant sold to respondent 
a carload of cantaloups for a total price of $1,298, which canta- 
loups were received and accepted by respondent, but that re- 
spondent has failed to pay any part of the purchase price. 


A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respondent 
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on February 15, 1960. A copy of the report of investigation 
was served upon complainant on February 16, 1960. Copies of 
a supplemental report of investigation were served upon re- 
spondent and complainant on May 13 and May 16, 1960, re- 
spectively. Respondent’s answer and counterclaim were filed 
on February 29, 1960. 


Respondent denies the contract as alleged in the complaint 
and alleges that complainant tendered to respondent a carload 
of cantaloups which were not in accordance with the contract 
between the parties and that the shipment was not in suitable 
shipping condition since it arrived at destination in an abnor- 
mally deteriorated condition. Respondent alleges further that 
because of its deteriorated condition, the shipment had no 
commercial value and was abandoned to the carrier. As a 
counterclaim, respondent alleges that it was damaged in the 
amount of $262 by reason of complainant’s failure to deliver a 
carload of cantaloups which was in compliance with the contract 
specifications and in suitable shipping condition. 


An oral hearing was held at Chicago, Illinois, on July 21, 
1960. The depositions of Joe Anaya and Jack Persson were re- 
ceived in evidence for complainant. Respondent was represented 
at the hearing by counsel. The deposition of Ben Ritter and the 
oral testimony of Al Kaiser, Leo Goldberg, and Irving Isaacson 
were received for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Joe Anaya, is an individual doing business 
as Anaya Farms, whose address is 230 South Lovekin, Blythe, 
California. At the time of the transaction involved in this pro- 
ceeding, complainant was licensed under the act. 


2. Respondent is a partnership composed of Leo Goldberg 
and Hyman Stein, doing business as Produce Distributors, 
whose address is 1144 West 14th Place, Chicago 8, Illinois. At 
the time of the transaction involved in this proceeding, respond- 
ent was licensed under the act. 


8. On or about June 17, 1959, in the course of interstate 
commerce, complainant sold to respondent one carload of canta- 
loups containing 416 Jumbo 36 size crates, Anaya Brand, for 
$3 per crate, f.o.b. Blythe, California, plus $50 for top ice and 
pre-cooling, or a total contract price of $1,298. The shipment 
was contained in car WHIX 70240 which had been loaded at 
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Blythe, California, on June 15 and had been shipped on June 
16, 1959, consigned to complainant at Kansas City, Missouri. 
On or about June 17, 1959, complainant diverted the shipment 
to respondent at Chicago, Illinois. 


4. On or about June 18, 1959, respondent entered into an 
agreement with The Isaacson Company, Inc., of Chicago, Illinois, 
under which this shipment of cantaloups was to be handled on 
a joint account basis. On or about June 18, 1959, The Isaacson 
Company, Inc., sold the carload at Morristown, Tennessee, and 
diverted the shipment to that point. 


5. On or about June 23, 1959, car WHIX 170240 arrived at 
Morristown, Tennesee. On the same date, the receiver rejected 
the shipment to The Isaacson Company, Inc., because of the 
deteriorated condition of the cantaloups. The Isaacson Company, 
Inc. notified respondent of the unsatisfactory condition of the 
shipment and respondent relayed the information to complainant. 


6. On June 23, 1959, a Federal condition inspection was 
made of the shipment at Morristown, Tennessee. The inspection 
certificate gives no indication of any abnormality in the shipping 
or refrigeration of the shipment. Temperature of product at 
doorways was shown as 40°F. at the bottom and 45°F. at the 
top. The condition of the cantaloups was certified to be as 
follows. 


“Stock free from decay is mostly ripe and firm, some 
firm. From 3 to 18 melons per crate (8-50%), average 
approximately 25% decay, mostly Alternaria Rot and 
Rhizopus Rot, mostly in advanced stages, some in early 
stages; mostly affecting stem ends, some affecting sides. 
In most crates 1 to 3 melons (3-8%), none in some, 
average 3% damage by bruising, mostly from crate 
slats.” 


7. On or about June 24, 1959, The Isaacson Company, Inc., 
diverted the shipment to Washington, D. C. for sale on con- 
signment, but the consignee refused to handle it because of 
the condition of the fruit. The Isaacson Company, Inc., then 
diverted it to Baltimore where it was again refused. On or 
about June 30, 1959, The Isaacson Company, Inc., turned the 
shipment back to complainant. Complainant diverted it to New 
York City, New York, where it was abandoned to the carrier. 
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8. No part of the purchase price of this shipment of canta- 
loups has been paid. 


9. The formal complaint was filed on December 18, 1959, 
which was within 9 months after the accrual of the alleged 
cause of action. 


CONCLUSIONS 


This shipment of cantaloups was purchased as a rolling car 
by respondent’s buying broker, Ben Ritter. Complainant con- 
tends that the purchase was made on the basis of Ritter’s per- 
sonal inspection of the lot at shipping point, but there is no ev- 
idence in the record to support this contention. The record clear- 
ly established that this was a regular f.o.b. sale, with Chicago, 
Illinois, as the contract destination. 


Respondent’s defense is based on an alleged breach by the 
seller of the warranty of suitable shipping condition. This war- 
ranty, as applied to the sale of a rolling car, requires that the 
commodity at time of sale be in condition which, if the ship- 
ment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties. See 
section 46.41 (j) and (k) of the Regulations (7 CFR 46.41 (j) 
and (k)). The contract destination of this shipment was Chi- 
cago, Illinois, and the scheduled time of arrival at that point was 
11:30 p.m., June 20, 1959. The shipment was diverted enroute 
to Morristown, Tennessee, so there is no direct evidence as to 
what the condition of the cantaloups would have been on ar- 
rival at Chicago. Respondent contends that the cantaloups were 
so deteriorated upon arrival at Morristown that it could only 
be concluded that they would also have been abnormally deteri- 
orated had they been permitted to arrive at Chicago. Respondent 
relies on the rule stated in the case of Corte & Sons v. Lerner & 
Son, 14 A.D. 320, in which we held that “If it can be established 
by reliable evidence that a shipment which has been so diverted 
is so deteriorated upon arrival that it can be concluded with as- 
surance that it would also have been abnormally deteriorated 
had it been delivered at the destination specified in the contract, 
the requirements of the regulation are met and the implied war- 
ranty is applicable.” 


We believe the rule stated in Corte & Sons v. Lerner & Son is 
applicable here. There can be no question that the deterioration 
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of the cantaloups found at Morristown on June 23, 1959 was ab- 
normal, The Federal inspector found decay, mostly in advanced 
stages, averaging 25% and ranging as high as 50%. There is 
ample expert testimony in the record to the effect that consider- 
ing the very high percentage of decay found at Morristown on 
June 23, and the fact that the decay was mostly in advanced 
stages, the shipment would have been abnormally deteriorated at 
Chicago on the night of June 20, if it had gone to that point. 


Having accepted the shipment by diverting it to Morristown, 
respondent is liable for the purchase price, less any damages 
which may have accrued as the result of complainant’s breach 
of the implied warranty of suitable shipping condition. The 
damage which resulted from such breach is the difference be- 
tween the value the cantaloups would have if they had arrived 
at contract destination in suitable condition, and the value of 
the commodity which was in fact delivered. 


As the result of the abnormal deterioration of the cantaloups, 
they had no commercial value upon arrival at Morristown, Ten- 
nessee, and eventually were abandoned to the carrier to avoid 
the payment of freight. According to the expert testimony in 
the record, these cantaloups would have had no commercial 
value if they had been permitted to come to the Chicago market 
for sale on June 22, 1959. On that date the official market 
news service report published by the Department reports the 
sale of only one carload of cantaloups from Blythe, California, 
on the Chicago market, the price being $3.75 per crate f.o.b. 
On the basis of this sale respondent’s witnesses expressed the 
opinion that if the carload involved herein had arrived at Chi- 
cago in good condition, on June 22, 1959, it would have been 
worth from $3.65 to $3.75 f.o.b. It is noted, however, that the 
Chicago report for June 23, 1959, shows one carload of Blythe 
cantaloups sold at $3.50 per crate f.o.b. and the report for Fri- 
day, June 19, shows several carloads of Blythe cantaloups sold 
at $3.25 to $3.35 and one at $3.50 per crate f.o.b. These reports 
indicate that the price of $3.75 per crate f.o.b. on June 22, re- 
flected an exceptional load of cantaloups because of quality or 
brand. Since most of the melons during the three days sold 
within the range of $3.25 to $3.50, it is concluded that the car- 
load market value was the average of these figures, or $3.3714 
per crate f.o.b. Based on this figure, the 416 crates would have 
had a value of $1,404, plus $50 for top ice and pre-cooling, or a 
total of $1,454. When this amount is set off against the total 
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f.o.b. contract price of $1,298, complainant’s claim is extin- 
guished and a loss to respondent in the amount of $156 remains. 
Respondent makes claim for this loss in its counterclaim. 


It is concluded that complainant’s failure to deliver canta- 
loups meeting contract requirements was in violation of section 
2 of the act. Respondent’s damages as a result of such violation 
amounted to $156. Reparation in that amount should be award- 
ed to respondent from complainant, with interest, and the com- 
plaint should be dismissed. 


At the close of the hearing respondent’s counsel moved that 
The Isaacson Company, Inc., be joined as a party respondent, 
and the motion was granted. The motion should have been and 
is hereby denied. The rules of practice permit a complainant to 
amend the complaint to include an additional respondent, if the 
cause of action stated against such respondent is made within 
9 months after the cause of action accrued. There is no provision 
in the rules under which a respondent may bring another li- 
censee into the proceeding as a party respondent. 


ORDER 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $156, with interest thereon at 
the rate of 5 percent per annum from July 1, 1959, until paid. 

Copies of this order shall be served upon the parties and the 
facts shall be published. 


No. 6968) 


BROWNSVILLE FRUIT & VEGETABLE Co. v. MARSHALL MALOOF 
PRODUCE. PACA Docket No. 7830. Decided January 26, 1961. 


Acceptance—Reasonable Value 


Respondent’s failure to pay cash to complainant in accordance with the 
terms of the contract is a violation of the act. Respondent is ordered 
to pay complainant the balance of the reasonable value of the ship- 
ments accepted by respondent. 


Sharpe, Cunningham & Garza, of Brownsville, Texas, for complainant. Hen- 
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richson & Bates, of Edinburg, Texas, for respondent. Mr. Walter J. 
Weltler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on October 30, 1959. It is 
alleged in the complaint, inter alia, that respondent purchased 
various lots of produce from complainant and accepted the mer- 
chandise, but has failed to pay the full purchase price. Repara- 
tion is sought for the unpaid balance. 


A copy of the Department’s report of investigation was served 
upon complainant on December 16, 1959. A copy of the formal 
complaint and a copy of the investigation report were served 
upon respondent on December 12, 1959. Respondent filed an 
answer to the formal complaint on December 29, 1959, in which 
he (1) denied the jurisdiction of the Secretary, alleging that the 
sales involved herein were intrastate; (2) denied the terms of 
the sales contracts as alleged in the complaint; and (3) admitted 
owing complainant $994.75 under the transactions included in 
the complainant, which sum he had previously offered to pay to 
complainant. 


An oral hearing was held at Edinburg, Texas, on June 2, 1960. 
Both parties were represented by counsel. Fred Hilow, president 
and manager of complainant corporation, appeared and testi- 
fied orally on its behalf. Rafic Sarraf, Texas agent for respond- 
ent, appeared and testified for respondent. Suggested findings, 
conclusions and brief were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Brownsville Fruit and Vegetable Co., Inc., 
is a corporation whose address is Post Office Box 642, Browns- 
ville, Texas. 


2. Respondent is an individual, Marshall Maloof, doing bus- 
iness as Marshall Maloof Produce, whose address is 810 East 
Pico Boulevard, Los Angeles, California, At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. On or about July 17, 1959, complainant and respondent, 
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acting through their respective agents, Fred Hilow and Rafic 
Sarraf, entered into a contract whereby complainant agreed to 
purchase, on credit, fresh fruits and vegetables from third-party 
sources, with the understanding that respondent could have por- 
tions of these purchases at cost, less 50 cents per package de- 
duction, in return for respondent’s paying cash for those com- 
modities obtained by him from complainant under this agree- 
ment. 


4, Pursuant to this agreement and in the course of inter- 
state commerce, complainant sold and delivered to respondent in 
Texas ten lots of produce originating outside the State of Texas. 
The dates of delivery, the invoice numbers, the commodities in- 
volved, the f.o.b. shipping point prices paid by complainant, and 
the prices allowed respondent in Texas are as follows: 


Price 
Paid 
Com- by Prices to 
plainant’s Com- Re- 
Date Invoice No. Commodity plainant spondent Difference 
7/25/59 9100 125 ctns. lettuce $ 293.75 $ 231.25 $ 62.50 
7/27/59 9095 375 bu. peaches 1,237.50 1,050.00 187.50 
7/29/59 9096 200 flats tomatoes 300.00 200.00 100.00 
7/29/59 9097 673 boxes tomatoes 1,615.20 1,278.70 336.50 
8/1/59 9098 901 lugs grapes 3,216.00 2,765.50 450.00 
8/2/59 9101 777 lugs peaches 2,012.35 1,623.85 388.50 
nectarines & plums 
8/2/59 9103 600 flats tomatoes 1,422.00 1,122.00 800.00 
8/10/59 9508 5 lugs tomatoes & 20.25 16.75 3.50 
2 ctns. of lemons 
8/10/59 9547 200 ctns. lettuce 455.00 342.50 112.50 
25 boxes cabbage 
8/12/59 9665 100 lugs avocados 490.75 430.75 60.00 


15 certs. celery & 
5 erts. peppers 


$ 11,062.80 $ 9,061.30 $ 2,001.50 


5. Respondent accepted the delivery of commodity purchases 
set forth in Finding of Fact 4 and made payments totaling 
$5,448 with respect thereto. 


6. The formal complaint was filed on October 30, 1959, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The parties are in agreement with respect to the main feature 
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of the contract made between them on or about July 17, 1959, in 
which complainant agreed to let respondent have certain com- 
modities at cost, less 50 cents per container or package (as the 
case might be) reduction. Respondent, however, does not agree 
that the contract also provided for the payment by respondent 
of cash for all commodities received by him from complainant 
under the terms of this contract, as alleged by complainant. 

At the oral hearing held in connection with this proceeding, 
complainant, through its manager. Fred Hilow, testified that 
during the summer of 1959 complainant was operating with re- 
duced cash resources but that its credit rating was good; that 
at this time respondent’s business was being carried on in Tex- 
as by its Texas agent, Rafic Sarraf; that Sarraf had previously 
been a party to bankruptcy proceeding and as a result experi- 
enced some difficulty in obtaining produce on credit; that on 
or about July 17, 1959, Sarraf and Hilow discussed their re- 
spective positions and concluded that it would be mutually bene- 
ficial for complainant to order produce on the strength of its 
strong credit rating and for respondent, through Sarraf, to ad- 
vance cash for those commodities bought and accepted by re- 
spondent; and that it was anticipated by both complainant and 
respondent that the combination of complainant’s strong credit 
standing and respondent’s contribution of liquid assets to the 
joint transactions would result in an increased volume of bus- 
iness for complainant. 

Sarraf, testifying at the oral hearing on behalf of re- 
spondent, admitted that he and Hilow had entered into an 
agreement whereby complainant would let respondent have 
certain commodities at cost less 50 cents per item discount. Sar- 
raf denied, however, that the agreement between the parties, 
contrary to the testimony of Hilow, provided for the payment 
of cash by respondent for those lots of produce received from 
complainant under the contract. 

The terms of the contract between the parties were admittedly 
favorable to respondent, for Sarraf testified that complainant 
was the cheapest source of produce to be found. None of the 
evidence presented by respondent, however, answers the ques- 
tion which naturally comes to mind: why should complainant 
sell to respondent at less than cost when no consideration for 
such an agreement is shown? To us the explanation of com- 
plainant is much more plausible: that respondent, in considera- 
tion of a reduction in price by complainant, agreed to pay cash 
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for those commodities sold to it by complainant, in order that 
complainant might have cash assets needed to carry on its bus- 
iness, and it is so concluded. 

It is not disputed that respondent failed to pay cash to 
complainant as per the agrement, and that by such failure ef- 
fected a breach of the agreement between the parties. Complain- 
ant takes the position that respondent’s breach thus forces re- 
spondent to forefeit his 50-cent reduction in price per package 
promised by complainant, and that it also obligates respondent 
to pay a brokerage fee of 10 cents per package on certain of 
the articles sold to respondent. Complainant does not contend 
that the brokerage is due under any express agreement with 
respondent but argues that such a payment is based on custom. 


Taking first the question of brokerage, it is our opinion that 
complainant, in the absence of an agreement, cannot claim 
brokerage in connection with these transactions and that the 
“prevailing custom” urged upon us by complainant is not appli- 
cable in this case. For lack of any agreement between the par- 
ties, it is concluded that complainant’s claim for brokerage 
should be and hereby is denied. 


Complainant next argues, as we stated earlier, that respond- 
ent’s breach in failing to pay cash resulted in a forfeit by re- 
spondent of the reduction of 50 cents per package given by com- 
plainant. We agree with complainant’s view on this point. Clear- 
ly the reduction in price was originally agreed to by complainant 
as an inducement to respondent to provide liquid assets to com- 
plainant for the discharge of its business obligations. When 
such funds were not forthcoming, then complainant obviously 
was not obliged to give nor respondent entitled to receive the 
50 cents per package reduction originally agreed upon. This, 
however, brings up a further question: since the agreed terms 
of payment between the parties were conditioned upon the pay- 
ment of cash, which respondent failed to do, what does respond- 
ent now owe complainant for the produce set forth in Finding 
of Fact 4, which was accepted by him? 


In the absence of any specific agreement concerning price, 
we conclude that respondent is liable for the reasonable value of 
such produce. “Reasonable value” might, in some cases, be cal- 
culated from information gleaned from the appropriate federal 
market news service reports. This method is hardly feasible in 
this case, however, due to the many different kinds of produce 
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involved, as well as the absence of such necessary particulars 
as size of container, grade, etc. Another method of calculating 
reasonable value, in the absence of any other, would be the tak- 
ing of the f.o.b. purchase price, which we have, plus freight, 
and adding a certain percentage representing a reasonable 
profit from resale. The problem here, however, would be to es- 
tablish a percentage of profiit which would not be arbitrary. 
This we cannot do, for we lack a basis for computing the 
profit margin. A further problem, and one for which we also 
have no answer, relates to freight costs; for while it appears 
that respondent is credited by complainant with the payment 
of certain freight charges, it is not clear from the record whether 
these payments should be credited to respondent in connection with 
the transactions under consideration in this proceeding. For lack 
of this information, therefore, we are reduced to taking the 
purchase price paid by complainant in the ten transactions set 
forth in Finding of Fact 4, $11,062.80, and conclude that this is 
the value of the commodities in interstate commerce delivered 
by complainant to respondent. (Other transactions are included 
in the formal complaint, but those set forth in Finding of Fact 
4 are the only ones shown to be clearly in interstate commerce 
and are, therefore, the only transactions over which the Secre- 
tary accepts jurisdiction.) Respondent has accounted to com- 
plainant for these commodities to the extent of $5,448, leaving 
a balance due and owing of $5,614.80. Respondent’s failure to 
pay cash to complainant, in keeping with the terms of the con- 
tract between the parties, is in violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent, shall 
pay to complainant, as reparation, $5,614.80, with interest there- 
on at the rate of 5 percent per annum from September 1, 1959, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6969) 


NORTON & MCELROY PRODUCE, INC. v. CRISPO BRos., INC. PACA 
Docket No. 7859. Decided January 31, 1961. 
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Petition for Reconsideration—Dismissal 


The order of September 13, 1960, is supported by the evidence of record and 
by the law applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION TO REOPEN, REHEAR AND RECONSIDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). an order 
was issued on September 13, 1960, awarding reparation to com- 
plainant in the amount of $840. A copy of the order was served 
upon respondent on September 17, 1960. On September 21, 1960, 
the Department was informed by telegram from respondent’s 
attorney that respondent intended filing a petition to reopen, 
rehear and reconsider the order of September 13, 1960, and re- 
spondent requested additional time for filing such petition. The 
order of September 13, 1960, was stayed on September 22, 1960, 
pending action upon the petition to be filed, and an extension of 
time was granted to respondent, to October 6, 1960. Thereafter, 
upon the further request of attorney for respondent, the time 
for filing the petition mentioned above was extended to October 
17, 1960. Respondent filed the petition on October 17, 1960, and 
a copy thereof was served upon complainant. Complainant, on 
November 28, 1960, filed objections to the granting of the peti- 
tion. 

Respondent, in its argument in support of the petition to re- 
open and rehear, admitted that respondent could have and should 
have had the advice and counsel of one familiar with the 
practice and procedure under the Perishable Agricultural Com- 
modities Act. Respondent urges, however, that there are exten- 
uating circumstances in this case which make it necessary that 
the Department reopen this proceeding. Succinctly put, respond- 
ent argues that justice and fair play necessitate the reopening of 
this hearing and the allowing of respondent to submit evidence 
in support of its defense. It is the position of respondent, in 
substance, that this was not done in the first instance, and 
prior to the issuance of the order of September 13, 1960, be- 
cause respondent misunderstood the procedure employed by the 
Department. 

Respondent has not, in our opinion, shown good cause why 
this proceeding should be reopened for the purpose of submitting 
evidence on the issues considered and disposed of in our order 
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of September 13, 1960. It does not appear that any of the ev- 
idence which respondent now wishes to introduce is newly- 
discovered evidence, or evidence which was otherwise unavail- 
able at the original presentation of the defense in this case. 
Respondent’s inexperience and lack of skill in presentation pro- 
vide no proper basis for reopening. Respondent’s motion to re- 
open and rehear is denied. 

Respondent, in its petition, assigns as error and requests our 
reconsideration of that part of our order of September 13, 1960, 
dealing with our conclusion that the implied warranty of suit- 
able shipping condition was inapplicable in this proceeding. We 
have reviewed the order of September 13, 1960, as it pertains to 
this conclusion and we are of the opinion that that conclusion 
is supported by the evidence of record and by the law applicable 
thereto. The petition is, therefore, dismissed and the stay order 
of September 22, 1960, is vacated. The reparation awarded in 
the order of September 138, 1960, shall be paid within 30 days 
from the date of this order. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—DEATH OF RESPONDENT 
(No. 6970) 


PACA Docket No. 8207. Dismissed January 5, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6971) 


PACA Docket No. 8196. Dismissed January 13, 1961, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6972) 


PACA Docket No. 8121. Dismissed January 5, 1961, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 6973) 


PACA Docket No. 8127. Dismissed January 17, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6974) 


PACA Docket No. 8142. Dismissed January 17, 1961, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 6975) 


EARL COGBURN AND SONS v. J. HYMAN DISTRIBUTING Co. PACA 
Docket No. 8236. Reparation of $700 with 5 percent interest 
from September 1, 1960, awarded complainant against re- 
spondent in order issued January 26, 1961, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 6976) 


S. ALBERTSON COMPANY, INCORPORATED v. ROSARIO JOSEPH CON- 
SoLO. PACA Docket No. 8229. Reparation of $40.50 with 5 
percent interest from November 1, 1959, awarded complainant 
against respondent in order issued January 17, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6977) 


HASTINGS POTATO GROWERS ASSOCIATION v. SOUTHERN PLANT- 
ERS COMPANY. PACA Docket No. 8239. Reparation of $15,852 
with 5 percent interest from June 1, 1960, awarded complain- 
ant against respondent in order issued January 17, 1961, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 6978) 


RANCHO DE LA CANADA v. GEORGE S. HAwWorTH. PACA Docket 
No. 8172. Reparation of $11,850.60 with 5 percent interest 
from December 1, 1959, awarded complainant against re- 
spondent in order issued January 17, 1961, by Thomas 
J. Flavin, Judicial Officer. 


No. 6979) 


DIXIE QUEEN BROKERAGE Co. v. NU BANANA & PRODUCE COM- 
PANY. PACA Docket No. 8218. Reparation of $294.05 with 5 
percent interest from April 1, 1960, awarded complainant 
against respondent in order issued January 23, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6980) 


BOLER FRUIT & VEGETABLE COMPANY v. RELAN & FLETCHER. 
PACA Docket No. 8227. Reparation of $97.50 with 5 percent 
interest from March 1, 1960, awarded complainant against 
respondent in order issued January 24, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6981) 


VOELKER FRUIT & COLD STORAGE Co. v. RAY ALEXANDER, PACA 
Docket No. 8224. Reparation of $4,324.75 with 5 percent in- 
terest from December 1, 1959, awarded complainant against 
respondent in order issued January 24, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6982) 


HYBELS’ PRODUCE, INC. v. GREENACRES PRODUCE CorP. PACA 
Docket No. 8242. Reparation of $8,549.85 with 5 percent in- 
terest from November 1, 1959, awarded complainant against 
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respondent in order issued January 25, 1961 by Thomas 
J. Flavin, Judicial Officer. 


(No. 6983) 


C. W. LINGENFELTER v. PEERLESS PRODUCE Co., INC. PACA 
Docket No. 8243. Reparation of $1,262.50 with 5 percent in- 
terest from June 1, 1960, awarded complainant against re- 
spondent in order issued January 25, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6984) 


OSCEOLA FRUIT DIST. v. GANTT’S PRODUCE COMPANY, INC. PACA 
Docket No. 8231. Reparation of $3,964.43 with 5 percent in- 
terest from January 1, 1960, awarded complainant against re- 
spondent in order issued January 25, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6985) 


SEALD-SWEET SALES, INC. v. NEW CAPITAL FRUIT Co. PACA 
Docket No. 8249. Reparation of $800 with 5 percent interest 
from June 1, 1960, awarded complainant against respondent 
in order issued January 25, 1961, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 6986) 


VAN BUREN COUNTY FRUIT EXCHANGE, INC. v. MARSHALL MAL- 
OOF PRODUCE. PACA Docket No. 8247. Reparation of $2,646 
with 5 percent interest from November 1, 1960, awarded com- 
plainant against respondent in order issued January 25, 1961, 
by Thomas J. Flavin, Judicial Officer. 
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(No. 6987) 


CHARLES WETEGROVE Co., v. GAY PRODUCE Co., INC. PACA 
Docket No. 8248. Reparation of $600 with 5 percent interest 
from June 1, 1960, awarded complainant against respondent 
in order issued January 25, 1961, by Thomas J. Flavin, Judi- 


cial Officer. 


(No. 6988) 


BATTAGLIA PRODUCE SHIPPERS, INC. v. SALVATORE PUSATERE. 
PACA Docket No. 8014. Reparation of $500 with 5 percent 
interest from September 1, 1959, awarded complainant against 
respondent in order issued January 27, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6989) 


K & M Potato Co. v. PEERLESS PRoD. Co., INc. PACA Docket 
No. 8235. Reparation of $12,201.87 with 5 percent interest 
from September 1, 1959, awarded complainant against re- 
spondent in order issued January 27, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6990) 


ROBERT C. SMITH v. SENTRY PRODUCE Co. PACA Docket No. 
No. 8240. Reparation of $2,654 with 5 percent interest from 
July 1, 1960, awarded complainant against respondent in order 
issued January 27, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 6991) 


PIPPING PACKING Co., INC. v. NU-BANANA AND PRODUCE CoO. 
PACA Docket No. 8241. Reparation of $1,279 with 5 percent 
interest from May 1, 1960, awarded complainant against re- 
spondent in order issued January 30, 1961, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 6992) 


H. F. Byrp, INC. v. MARSHALL MALOOF PRoDUCE. PACA Docket 
No. 8246. Reparation of $11,647 with 5 percent interest from 
November 1, 1960, awarded complainant against respondent 
in order issued January 31, 1961, by Thomas J. Flavin, Judi- 


cial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6993) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. MILTON TRU- 
JILLO AND/OR TRUJILLO Bros. PACA Dockets No. 8110 and 
8123. Order issued January 5, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6994) 


HERMAN MICHAELSON, INC. v. IRVING HELLER. PACA Docket 
No. 8206. Order issued January 9, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6995) 


E. A. WHITE FRUIT Co. v. JOSEPH NORTHWEST. PACA Docket 
No. 7702. Order issued January 12, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6996) 


TURTLE VALLEY FARMS v. RIEHM PRODUCE Co. PACA Docket 
No. 7787. Order issued January 30, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6997) 


HASTINGS POTATO GROWERS ASSOCIATION v. SOUTHERN PLANT- 
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ERS COMPANY. PACA Docket No. 8239. Order issued January 
30, 1961, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER VACATED 


(No. 6998) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. MILTON TRU- 
JILLO AND/OR TRUJILLO Bros. PACA Dockets No. 8110 and 
No. 8123. Order issued January 25, 1961, by Thomas J. 
Flavin, Judicial Officer. 








